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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
 the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 
 the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 
 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  



  

 

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Bill was a Member’s Bill. The Parliament’s Standing Orders provide, among 
other things, for members to consult on a draft proposal for a Bill (or to provide 
reasons why such consultation is not necessary) prior to submitting a final proposal. 
The final proposal also needs to obtain the support of at least 18 members, drawn 
from at least half of the parties or groups represented on the Parliamentary Bureau. 
In addition to the requirement for significant cross-party support, a Bill cannot be 
introduced if the Scottish Government indicates that either it or the UK Government 
intends to initiate legislation to give effect to the final proposal within a defined time 
period.   
 
In October 2007 Patricia Ferguson lodged a draft proposal, accompanied by a 
consultation paper, for a Bill to require property factors to register and make 
provision for an accessible form of dispute resolution between homeowners and 
property factors.  
 
Patricia Ferguson’s final proposal received support from 45 members (including the 
required degree of cross-party representation). The Scottish Government did not 



  

 

give an indication as described above. Patricia Ferguson, therefore, obtained the 
right to introduce the Bill which is the subject of this volume.  
 
The written, supplementary written and oral evidence received by the Local 
Government and Communities Committee was originally published on the web only. 
This material is included in this volume after the Committee’s Stage 1 Report.  
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SP Bill 51-EN.  A Policy Memorandum is printed separately as SP Bill 51-PM. 
 
 
 
 
 

Property Factors (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
An Act of the Scottish Parliament to establish a register of property factors and require property 
factors to be registered; to make provision in relation to the resolution of disputes between 
homeowners and property factors; and for connected purposes. 
 
 

PART 1 

REGISTRATION OF PROPERTY FACTORS 5 

10 

15 

20 

25 

Establishment of register etc. 

1 Register of property factors 

(1) The Scottish Ministers are to prepare and maintain a register of property factors for the 
purposes of this Part (“the register”). 

(2) The register must be available for public inspection at all reasonable times. 

(3) In this Part, “registered” means registered in the register, and “unregistered” is to be 
construed accordingly.  

 
2 Meaning of “property factor” 

(1) In this Act, “property factor” means–– 

(a) a person who, in the course of that person’s business, manages the common parts 
of land or buildings owned by two or more other persons and used to any extent 
for residential purposes, 

(b) a local authority or housing association which manages the common parts of land 
or buildings used to any extent for residential purposes and owned— 

(i) by two or more other persons, or 

(ii) by the local authority or housing association and one or more other person, 
and 

(c) a person who owns and manages or maintains land which is available for use by 
the owners of any adjoining or neighbouring residential properties (but only where 
the owners of those properties are required by the terms of the title deeds relating 
to the properties to pay for the cost of the management or maintenance of that 
land). 

SP Bill 51 Session 3 (2010) 
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(2) In this Part— 

“housing association” has the meaning given by section 1 of the Housing 
Associations Act 1985 (c.69),  

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39). 5 
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Registration 

3 Application for registration   

(1) A person who is, or intends to become, a property factor may apply to the Scottish 
Ministers for entry in the register. 

(2) An application under subsection (1) must specify–– 

(a) the full name and business address of the person, and if incorporated under the 
Companies Acts, the company registration number,  

(b) whether the person is trading as a sole trader, partnership or company or has some 
other legal status, 

(c) where the person is not trading as a sole trader, the full name and address of the 
individual who holds the most senior position within the management structure of 
the partnership, company or body which is (or is to be) directly concerned with 
the control or governance of the property factor, 

(d) the full name and address of any other person who is (or is to be) directly 
concerned with the control or governance of the property factor,  

(e) a list of any dwelling houses, flats or land or buildings used to any extent for 
residential purposes the common parts of which are (or are expected to be) 
managed by the person, and 

(f) such other information as the Scottish Ministers may by regulations prescribe.  

(3) An application under subsection (1) must be— 

(a) signed by the responsible person, and 

(b) subject to subsection (4), accompanied by such fee as the Scottish Ministers may 
determine. 

(4) Subject to subsection (5), the Scottish Ministers may by regulations prescribe for the 
purposes of subsection (1)–– 

(a) fees, 

(b) how fees are to be arrived at,  

(c) cases in which no fee is payable. 

(5) The Scottish Ministers must secure that, taking one financial year with another, the 
income from fees under this section and section 7 does not exceed the total cost incurred 
by them in exercising their functions under this Part.  

(6) A person who, in an application under this section–– 

(a) specifies information which the person knows is false in a material particular, or  

(b) knowingly fails to specify information required by subsection (2),  

is guilty of an offence. 

4
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(7) A person guilty of an offence under subsection (6) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

(8) For the purposes of subsection (2)(d) and section 5, persons who are directly concerned 
in the control or governance of a property factor include any person who owns 25% or 
more of the equity in a business which is a property factor. 5 

10 
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40 

(9) In this Part, the “responsible person” is— 

(a) where the person making the application under subsection (1) is a sole trader, that 
person, 

(b) in any other case, the person specified in the application by virtue of subsection 
(2)(c). 

 
4 Registration  

(1) This section applies where a person makes an application to the Scottish Ministers in 
accordance with section 3. 

(2) In any case where the Scottish Ministers are considering refusing to enter a person in the 
register, they must before doing so— 

(a) give notice to the responsible person that refusal is under consideration, and 

(b) allow the person who made the application under section 3(1) an opportunity to 
make (either or both) written or oral representations to them. 

(3) Notice under subsection (2) must be accompanied by a written statement of the Scottish 
Minister’s reasons for proposing to refuse to enter the person in the register. 

(4) The Scottish Ministers must enter the person in the register if, having considered the 
application and taken account of any representations made by virtue of subsection (2), 
they are satisfied— 

(a) where the person has not previously been registered, that the person is a fit and 
proper person to be a property factor, 

(b) where the person is, or has previously been, registered, that— 

(i) the person is a fit and proper person to be a property factor, 

(ii) the person has, while registered, demonstrated reasonable compliance with 
the code of conduct published under section 13, and 

(iii) the person has demonstrated reasonable compliance with any order made 
against the person by a homeowner housing committee. 

(5) Otherwise, the Scottish Ministers must refuse to enter the person in the register. 

(6) An entry under subsection (4) must include the information specified in the application 
by virtue of paragraphs (a) to (e) of section 3(2). 

(7) Subject to section 8, where the Scottish Ministers make an entry under subsection (4), 
they must remove the entry from the register— 

(a) on the expiry of the period of 3 years beginning with the day on which the entry is 
made, or 

(b) where the person to whom the entry relates— 

(i) has made a further application for entry in the register under section 3(1), 
and 

5
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(ii) that application has not been determined on the expiry of the period 

mentioned in paragraph (a), 

on the determination of that further application. 

(8) For the purposes of–– 

(a) subsection (7)(b), an application is determined only after— 5 

10 
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25 
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35 

40 

(i) the period within which any appeal under section 11(2) in relation to the 
application may be made expires (without such an appeal being made), or 

(ii) any such appeal is concluded (without the Scottish Ministers being required 
to enter the applicant in the register), 

(b) paragraph (a)(ii), an appeal is concluded only after— 

(i) the period within which an appeal under section 11(9) may be made has 
expired without such an appeal being made, or 

(ii) any such appeal has been concluded. 

 
5 Section 4: considerations 

(1) In deciding for the purposes of section 4(4)(a) or (b)(i) whether a person is a fit and 
proper person to be a property factor, the Scottish Ministers are to have regard (among 
other things) to any material falling within subsections (2) to (4).  

(2) Material falls within this subsection if it shows that the person, or any other person who 
is (or is to be) directly concerned with the control or governance of the property factor, 
has–– 

(a) been convicted of any offence involving–– 

(i) fraud or other dishonesty,  

(ii) violence, or  

(iii) drugs,  

(b) practised unlawful discrimination on grounds of sex, colour, race, ethnic or 
national origins or disability in, or in connection with, the carrying on of any 
business, or  

(c) contravened any provision of the law relating to tenements, property or debt. 

(3) Material falls within this subsection if it shows the extent to which any other property 
factor with which the person (or any other person who is, or is to be, directly concerned 
with the control or governance of the property factor) is or has previously been involved 
demonstrates or demonstrated reasonable compliance with— 

(a) the code of conduct published under section 13, and 

(b) any order made against that other property factor by a homeowner housing 
committee. 

(4) Material falls within this subsection if it appears to the Scottish Ministers that the 
material is relevant to the question of whether the person is a fit and proper person to be 
a property factor. 

 
6 Notification of registration, refusal to register or removal under section 4(7) 

Where the Scottish Ministers— 

6
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(a) enter a person in the register under section 4(4),  

(b) refuse to enter a person in the register under section 4(5), or  

(c) remove an entry under section 4(7), 

they must, as soon as practicable after doing so, give notice to the responsible person of 
that fact and, in a case mentioned in paragraph (a) or (c), the date of entry or, as the case 
may be, removal. 

5 
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7 Duty of responsible person to provide information 

(1) This section applies where a property factor is registered.  

(2) Where in consequence of a change in circumstances any information provided by the 
property factor to the Scottish Ministers by virtue of section 3(2) or, as the case may be, 
this subsection, becomes inaccurate, the responsible person must, as soon as practicable 
after the inaccuracy arises, give notice to the Scottish Ministers of the change that has 
occurred.  

(3) Subject to subsection (4), any notice given under subsection (2) must be accompanied 
by such fee as the Scottish Ministers may determine.  

(4) Subject to section 3(5), the Scottish Ministers may by regulations prescribe for the 
purposes of subsection (3)–– 

(a) fees,  

(b) how fees are to be arrived at,  

(c) cases in which no fee is payable.  

(5) A person who, without reasonable excuse, fails to comply with subsection (2) is guilty 
of an offence.  

(6) A person guilty of an offence under subsection (5) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

 
Removal from register etc. 

8 Removal from register  

(1) Subject to subsections (4) and (6), the Scottish Ministers may remove a property factor 
from the register if subsection (2) or (3) applies. 

(2) This subsection applies where a property factor is registered by virtue of section 4(4)(a) 
and the Scottish Ministers consider that— 

(a) the property factor is no longer a fit and proper person to be registered as a 
property factor, or 

(b) since being registered, the property factor has failed to demonstrate reasonable 
compliance with— 

(i) the code of conduct published under section 13, or 

(ii) any order made against the property factor by a homeowner housing 
committee. 

(3) This subsection applies where a property factor is registered by virtue of section 4(4)(b) 
and the Scottish Ministers consider that one or more of the conditions specified in sub-
paragraphs (i) to (iii) of that section is no longer met. 

7
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(4) Before removing a property factor from the register under subsection (1) the Scottish 

Ministers must–– 

(a) give notice to the responsible person that removal under that subsection is under 
consideration, and 

(b) allow the property factor an opportunity to make (either or both) written or oral 
repesentations to them. 

5 
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(5) Notice under subsection (4) must be accompanied by a written statement of the Scottish 
Ministers’ reasons for proposing to remove the property factor from the register under 
subsection (1). 

(6) The Scottish Ministers must not remove the property factor from the register under 
subsection (1) unless they are satisfied, after taking account of any representations made 
to them under subsection (4)(b), that subsection (2) or (3) applies. 

(7) Where the Scottish Ministers remove a property factor from the register under 
subsection (1), they must, as soon as practicable after doing so, give notice of that fact 
(and the date of removal) to the responsible person. 

 
9 Effect of refusal to enter in register or removal from register 

(1) Subsection (2) applies where the Scottish Ministers— 

(a) refuse under section 4(5) a first application for entry in the register by a person 
who is operating as a property factor on the day on which section 3 comes into 
force, 

(b) remove a property factor from the register under section 4(7), or 

(c) remove a property factor from the register under section 8(1). 

(2) After the relevant date–– 

(a) any fee charged by the property factor in respect of work done by the property 
factor after the relevant date is irrecoverable in law, 

(b) homeowners are entitled to appoint new property factors (or to decide to manage 
their properties without appointing a property factor) in accordance with the 
procedures made in relation to such decisions in their title deeds or, as the case 
may be, the Tenement Management Scheme, 

(c) the property factor is ineligible to lodge a notice of potential liability for costs 
under section 13(1) of the Tenements (Scotland) Act 2004 (asp 11). 

(3) The Scottish Ministers must, as soon as practicable after the relevant date, give public 
notice of— 

(a) the refusal or removal mentioned in subsection (1)(a), (b) or, as the case may be, 
(c), 

(b) the relevant date, and 

(c) the effect of subsection (2). 
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10 Section 9: interpretation etc. 

(1) For the purposes of section 9(1)(b), a property factor is not removed from the register 
where the entry removed under section 4(7) is replaced, before or at the time of the 
removal, by another entry made by virtue of a further application for entry in the register 
under section 3(1) by the person to whom the entry removed under section 4(7) relates. 5 

10 

15 

20 

25 

30 

35 

40 

(2) In section 9, “relevant date” means— 

(a) in relation to a case mentioned in section 9(1)(a) or (c), the day after the day on 
which–– 

(i) the period within which any appeal under section 11(2) may be made 
expires (without such an appeal being made), or 

(ii) any such appeal is concluded (without the Scottish Ministers being required 
to enter the applicant in the register), 

(b) in relation to a case mentioned in section 9(1)(b), the day after the day on which 
the entry in the register is removed under section 4(7). 

(3) For the purposes of subsection (2), an appeal is concluded only after— 

(a) the period within which an appeal under section 11(9) may be made has expired 
without such an appeal being made, or 

(b) any such appeal has been concluded. 

(4) In section 9(2)(b), “Tenement Management Scheme” has the meaning given by section 
29(1) of the Tenements (Scotland) Act 2004 (asp 11). 

(5) In this Act, “homeowner” means an owner of land or buildings used to any extent for 
residential purposes the common parts of which are managed by a property factor. 

 
Appeals 

11 Appeal against refusal to register or removal from register  

(1) This section applies where the Scottish Ministers–– 

(a) refuse to enter a person in the register under section 4(5), or 

(b) remove a property factor from the register under section 8(1). 

(2) A person mentioned in subsection (1)(a) or (b) (“the applicant”) may, not later than 21 
days after the day on which the responsible person receives notice under section 6 or 
8(7), appeal to the court against the refusal or, as the case may be, removal. 

(3) After giving the parties an opportunity to be heard, the court may, if it considers that it is 
reasonable to do so having regard to the factors mentioned in subsection (4), require the 
Scottish Ministers to enter the applicant in the register. 

(4) The factors are— 

(a) in a case where the applicant has not previously been registered, that the applicant 
is a fit and proper person to be a property factor, 

(b) in any other case, the conditions mentioned in section 4(4)(b)(i) to (iii). 

(5) Section 5 applies for the purposes of this section as it applies for the purposes of section 
4, but with the references to the Scottish Ministers being read as references to the court. 

(6) The court is to give reasons for its decision under subsection (3) in writing. 

9



8 Property Factors (Scotland) Bill 
Part 1—Registration of property factors 

 
(7) An entry made by virtue of subsection (3) is to be treated as if— 

(a) in a case where the applicant has not previously been registered, it is an entry 
made by virtue of section 4(4)(a), 

(b) in any other case, it is an entry made by virtue of section 4(4)(b).  

(8) An application such as is mentioned in subsection (2) is to be made by summary 
application to the sheriff. 

5 

10 
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(9) An appeal on a point of law only against the decision of a sheriff granting or refusing an 
application under subsection (3) may be made to the sheriff principal. 

(10) An appeal under subsection (9) must be made within the period of 21 days beginning 
with the day on which the decision appealed against is made.  

(11) The decision of the sheriff principal on an appeal under this section is final. 

(12) The Scottish Ministers may by regulations make further provision about the procedure 
for appeals made under this section.  

 
Enforcement 

12 Offence of operating as a property factor without registration  

(1) Except where subsection (2) or (3) applies, a person who operates as a property factor 
while unregistered is guilty of an offence. 

(2) This subsection applies where–– 

(a) a person who is operating as a property factor on the day on which section 3 
comes into force has made an application for entry in the register under that 
section, and 

(b) the application has not yet been determined by the Scottish Ministers under 
section 4.  

(3) This subsection applies where a property factor has been removed from the register 
under section 8(1) but only until— 

(a) the period within which any appeal under section 11(2) in relation to the removal 
may be made expires (without such an appeal being made), or 

(b) any such appeal is concluded (without the Scottish Ministers being required to 
enter the applicant in the register). 

(4) It is a defence for a person charged with an offence under subsection (1) to show that 
there was a reasonable excuse for acting in the way charged. 

(5) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 5 on the standard scale, or to imprisonment for a term not 
exceeding six months or to both. 

(6) For the purposes of–– 

(a) subsection (2)(b), an application is determined only after— 

(i) the period within which any appeal under section 11(2) in relation to the 
application may be made expires (without such an appeal being made), or 

(ii) any such appeal is concluded (without the Scottish Ministers being required 
to enter the applicant in the register), 

10
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(b) paragraph (a)(ii), an appeal is concluded only after— 

(i) the period within which an appeal under section 11(9) may be made has 
expired without such an appeal being made, or 

(ii) any such appeal has been concluded. 
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13 Code of conduct  

(1) The Scottish Ministers must from time to time prepare a code of conduct setting out 
mimium standards of practice for registered property factors (a “property factor code of 
conduct”).  

(2) After preparing a property factor code of conduct, the Scottish Ministers–– 

(a) must— 

(i) publish a draft of the code, 

(ii) consult with such bodies as they consider appropriate and also with the 
general public about the draft, and 

(iii) consider any representations about the draft made to them as a result of 
such consultation, and 

(b) may amend the draft accordingly.  

(3) After complying with subsection (2), the Scottish Ministers must, in the following 
order— 

(a) lay the property factor code of conduct before the Scottish Parliament, 

(b) publish the code, and 

(c) bring the code into force on such day as they may by order appoint. 

(4) A registered property factor must ensure reasonable compliance with the property factor 
code of conduct for the time being in force. 

 
General 

14 Service of notices etc. 

(1) Any notice to be given to a responsible person under this Part may be–– 

(a) sent by post, by the recorded delivery service, to, or 

(b) given by personal service by a sheriff officer at, 

the address specified in the property factor’s application for entry in the register by 
virtue of section 3(2)(a). 

(2) A notice sent as mentioned in subsection (1)(a) is, unless the contrary is proved, to be 
treated as having been received on the next working day after the day on which it is sent. 

(3) Public notice under this Part is given by–– 

(a) publishing a notice in one or more newspapers circulating in the locality where the 
property factor operates, and 

(b) sending a copy of that notice by post, by the recorded delivery service, to each 
local authority in whose area the property factor operates. 
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PART 2 

DISPUTE RESOLUTION  

Exercise of functions under this Part 

15 Naming of panel and re-naming of committees  

(1) The panel constituted under Schedule 4 to the Rent (Scotland) Act 1984 (c.58), the 
president of the panel and committees constituted in accordance with that Schedule 
have, in addition to the functions mentioned in section 21(3) of the Housing (Scotland) 
Act 2006 (asp 1), the functions conferred on them by this Act. 
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(2) When exercising the functions conferred on them by this Act, that panel and those 
committees are to be known as, respectively, the homeowner housing panel and 
homeowner housing committees. 

(3) It is for the president to monitor the exercise by those committees of the functions 
conferred on them by this Act.  

(4) Those committees must comply with any direction, and have regard to any guidance, 
given by the president in connection with the exercise of those functions.  

(5) But the president may not give any such direction in relation to a particular case.  

(6) Directions or guidance given under subsection (4) may be varied or revoked at any time.  

(7) The president’s functions under this Act may, where the president is absent or 
incapacitated, be exercised by the vice-president of the panel.  

 
Application and referral 

16 Application to homeowner housing panel  

(1) A homeowner may apply to the homeowner housing panel for determination of whether 
a property factor has failed— 

(a) to comply with any term of contract between the homeowner and the property 
factor (the “contractual duties”), or 

(b) to ensure reasonable compliance with the property factor code of conduct as 
required by section 13(4) (the “section 13 duty”). 

(2) An application under subsection (1) must set out the homeowner’s reasons for 
considering that the property factor has failed to comply with the contractual duties or, 
as the case may be, the section 13 duty.  

(3) No such application may be made unless–– 

(a) the homeowner has notified the property factor in writing as to why the 
homeowner considers that the property factor has failed to comply with the 
contractual duties or, as the case may be, the section 13 duty, and 

(b) the property factor has refused to resolve, or unreasonably delayed in attempting 
to resolve, the homeowner’s concern. 

 
17 Referral to homeowner housing committee  

(1) The president of the homeowner housing panel must decide whether to–– 

(a) refer an application under section 16(1) to a homeowner housing committee, or  
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(b) reject the application.  

(2) The president may reject an application only if the president considers–– 

(a) that it is vexatious or frivolous, 

(b) that the homeowner has not afforded the property factor a reasonable opportunity 
to resolve the dispute, 5 
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(c) where the homeowner has previously made an identical or substantially similar 
application in relation to the same property, that there has not been a reasonable 
period of time between the applications, or  

(d) that the dispute to which the application relates has been resolved.  

(3) The president must make a decision under subsection (1)–– 

(a) within 14 days of the panel’s receipt of the application concerned, or  

(b) where the president considers–– 

(i) that the decision cannot be made without further information, or  

(ii) that there is a reasonable prospect of the dispute being resolved by the 
parties,  

by such later date as the president considers reasonable. 

(4) The president must, as soon as practicable after rejecting an application give notice of 
the rejection–– 

(a) to the homeowner, and  

(b) where the president is aware of the name and address of a person who acts for the 
homeowner in relation to the application, to that person.  

(5) Such a notice must–– 

(a) set out the reasons for the rejection, and  

(b) explain the procedure for appealing against it.  

 
Property factor enforcement orders 

18 Determination by homeowner housing committee  

(1) The homeowner housing committee to which a homeowner’s application under section 
16(1) is referred must decide— 

(a) whether the property factor has complied with the contractual duties or, as the 
case may be, the section 13 duty, and 

(b) if so, whether to make a property factor enforcement order. 

(2) In any case where the committee proposes to make a property factor enforcement order, 
they must before doing so–– 

(a) give notice of the proposal to the property factor, and 

(b) allow the parties an opportunity to make (either or both) written or oral 
representations to them. 

(3) Notice under subsection (2) must be accompanied by a written statement of the 
committee’s reasons for proposing to make a property factor enforcement order. 
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(4) If the committee is satisfied, after taking account of any representations made under 

subsection (2)(b), that the property factor has failed to comply with the contractual 
duties or, as the case may be, the section 13 duty, the committee must make a property 
factor enforcement order. 

(5) Subject to section 21, and the common law remedy of judicial review, no matter 
adjudicated on by the homeowner housing committee may be adjudicated on by another 
court or tribunal. 
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19 Property factor enforcement orders 

(1) A property factor enforcement order is an order requiring the property factor to–– 

(a) execute such action as the homeowner housing committee considers necessary, 

(b) where appropriate, make such financial payment to the homeowner as the 
committee considers reasonable. 

(2) A property factor enforcement order must specify the period within which any action 
required must be executed or any payment required must be made. 

(3) A property factor enforcement order may specify particular steps which the committee 
require the property factor to take in complying with the order. 

 
20 Variation and revocation of property factor enforcement orders  

(1) The homeowner housing committee which made a property factor enforcement order 
may, at any time–– 

(a) vary the order in such manner as they consider reasonable, or  

(b) where they consider that the action required by the order is no longer necessary, 
revoke it.  

(2) Where subsection (3) applies, the committee must vary the property factor enforcement 
order in question–– 

(a) so as to extend, or further extend, the period within which any action required by 
the order must be executed, and  

(b) in such other manner as they think fit.  

(3) This subsection applies where–– 

(a) the committee consider, on the submission of the property factor or otherwise, that 
any action required by a property factor enforcement order has not been, or will 
not be, executed during the period within which the order requires the work to be 
executed, and  

(b) the committee–– 

(i) consider that satisfactory progress has been made in executing the action 
required, or  

(ii) have received a written undertaking from the property factor stating that the 
action required will be executed by a later date which the committee 
consider satisfactory.  
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(4) References in this Act (including this section) to a property factor enforcement order or 
to action required by such an order are, where the order has been varied under this 
section, to be treated as references to the order as so varied or, as the case may be, to 
action required by the order as so varied.  
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21 Appeals 

(1) An appeal on a point of law only may be made to the sheriff against a decision of the 
homeowner housing panel or a homeowner housing committee. 

(2) An appeal under subsection (1) must be made within the period of 14 days beginning 
with the day on which the decision appealed against is made. 

(3) Section 38 (appeal in summary causes) of the Sheriff Courts (Scotland) Act 1971 (c.58) 
does not apply to any appeal under this section. 

 
Effect of failure to comply with property factor enforcement order 

22 Effect of failure to comply with property factor enforcement order  

(1) It is for the homeowner housing committee to decide whether a property factor has 
complied with a property factor enforcement order made by the committee.  

(2) Where the committee decide that a property factor has failed to comply with the 
property factor enforcement order, the committee must serve notice of the failure on the 
Scottish Ministers.  

(3) The committee may not decide that a property factor has failed to comply with a 
property factor enforcement order–– 

(a) unless the period within which the order requires any work to be executed has 
ended, or  

(b) if the committee are satisfied, on the submission of the property factor or 
otherwise–– 

(i) that the property factor is unable to comply with the order because of a lack 
of necessary rights (of access or otherwise) despite having taken reasonable 
steps for the purposes of acquiring those rights, or  

(ii) that any action required by the order is likely to endanger any person.  

(4) Where the committee are prevented by reason only of subsection (3)(b) from deciding 
that a property factor has failed to comply with a property factor enforcement order, the 
committee must serve notice on the Scottish Ministers stating that they consider the 
property factor to be unable to comply with the property factor enforcement order.  

 
23 Property factor enforcement order: offences  

(1) A person who, without reasonable excuse, fails to comply with a property factor 
enforcement order commits an offence.  

(2) For the purposes of subsection (1), a person has reasonable excuse for failing to comply 
with a property factor enforcement order if–– 
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(a) the person is unable to comply with the order because of a lack of necessary rights 

(of access or otherwise) despite having taken reasonable steps for the purposes of 
acquiring those rights, or  

(b) any action required by the order is likely to endanger any person.  

(3) Subsection (2) does not affect the generality of the defence of reasonable excuse.  5 
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(4) A person cannot be guilty of an offence under subsection (1) unless the homeowner 
housing committee which made the property factor enforcement order in question has 
decided that the property factor has failed to comply with it (but such a decision does 
not establish a presumption that the person has committed an offence under subsection 
(1)).   

(5) A person who is guilty of an offence under subsection (1) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale.  

 
General 

24 Power to make further provision about applications etc. 

The Scottish Ministers may by regulations make further provision about the procedure 
for making applications under section 16, the making of decisions in relation to such 
applications and the making of appeals against such decisions. 

 
25 Annual report  

(1) The president of the homeowner housing panel must, in respect of each reporting year, 
prepare a written report on the exercise of functions by the president, by the panel and 
by homeowner housing committees during that year.  

(2) The president must submit each such report to the Scottish Ministers as soon as 
practicable after the end of the reporting year to which it relates.  

(3) The Scottish Ministers must lay before the Scottish Parliament a copy of each such 
report submitted to them.  

(4) A reporting year for the purposes of this section is–– 

(a) the period beginning with the day on which this section comes into force and 
ending with 31 December next following that date, and  

(b) each successive calendar year.  

 

PART 3 

MISCELLANEOUS AND GENERAL  

26 Delegation of functions 

(1) The Scottish Ministers may by order provide that their functions under this Act are to be 
performed on their behalf by such other person as may be specified in the order. 

(2) Subsection (1) does not apply in relation to Scottish Ministers’ functions under that 
subsection and sections 3(2)(f), (3)(b), (4) and (5), 7(3) and (4), 11(12), 13(3)(a) and (c), 
24, 25(3) and 29(2). 
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27 Regulations and orders  

(1) Any power of the Scottish Ministers under this Act to make an order or regulations is 
exercisable by statutory instrument.  

(2) Any such power includes power to make–– 

(a) different provision for different cases or different classes of case, and  5 
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(b) such incidental, supplementary, consequential, transitional, transitory or saving 
provision as the Scottish Ministers think necessary or expedient.  

(3) A statutory instrument containing an order or regulations made under this Act (except an 
order under section 13(3)(c) or 29(2)) is subject to annulment in pursuance of a 
resolution of the Scottish Parliament. 

 
28 Interpretation  

In this Act— 

“applicant” has the meaning given by section 11(2), 

“contractual duties” has the meaning given by section 16(1)(a), 

“homeowner” has the meaning given by section 10(5), 

“local authority” has the meaning given by section 2(2), 

“relevant date” has the meaning given by section 10(2), 

“property factor” has the meaning given by section 2(1), 

“property factor code of conduct” has the meaning given by section 13(1), 

“property factor enforcement order” has the meaning given by section 19(1), 

“register” (and “registered” and “unregistered”) has the meaning given by section 
1, 

“responsible person” has the meaning given by section 3(9), 

“section 13 duty” has the meaning given by section 16(1)(b), 

“Tenement Management Scheme” has the meaning given by section 10(4). 

 
29 Short title and commencement  

(1) This Act may be cited as the Property Factors (Scotland) Act 2010.  

(2) This Act comes into force on 29 September 2011 or such earlier date as the Scottish 
Ministers may by order appoint.  

(3) An order under subsection (2) may appoint different days for different purposes. 
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CONTENTS 

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Property Factors (Scotland)  Bill introduced in the Scottish 
Parliament on 1 June 2010: 

• Explanatory Notes; 

• a Financial Memorandum; 

• the Presiding Officer’s Statement on legislative competence. 

A Policy Memorandum is printed separately as SP Bill 51–PM. 
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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by Govan Law Centre on behalf of Patricia 
Ferguson MSP, the member in charge of the Bill, in order to assist the reader of the Bill and to 
help inform debate on it.  They do not form part of the Bill and have not been endorsed by the 
Parliament. 

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section, or a part of a section, does not 
seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill is in three parts: 

• Part 1 – Registration of property factors 

• Part 2 – Dispute resolution 

• Part 3 – Miscellaneous and general 

PART 1 – REGISTRATION OF PROPERTY FACTORS 

5. The main effects of Part 1 of the Bill are to: 

• require the Scottish Ministers to prepare and maintain a public register of all property 
factors; 

• make it an offence for a property factor to operate without being registered; 

• require a property factor to provide certain information when applying to be 
registered and to make some of that information publicly available on the register; 

• make it an offence to knowingly fail to provide or provide false information in 
respect of an application to be registered; 

• require the Scottish Ministers to consider whether a property factor is a fit and proper 
person to be registered as a property factor;  

• allow the Scottish Ministers to refuse to register a property factor and also to remove 
a property factor from the register; 

• require a property factor to inform the Scottish Ministers of any changes in the 
information they were required to provide when they applied to be registered which 
occur after they are registered; 

• to make it an offence for a registered property factor to fail, without reasonable 
excuse, to inform the Scottish Ministers of any changes in the information they were 
required to provide when they applied to be registered; 
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• allow a property factor to apply for a court order requiring the Scottish Ministers to 
enter the property factor in the register in circumstances where their application was 
refused or they were removed from the register, and to permit the property factor to 
appeal the sheriff’s decision to the sheriff principal;  

• require the Scottish Ministers to prepare a code of conduct as to minimum standards 
of practice expected by registered property factors; 

• require property factors to comply with the code of conduct; and 

• allow the Scottish Ministers to set fees in relation to applications for registration and 
changes in information, payable by property factors. 

Section 1 – Register of property factors 

6. Section 1(1) places a duty on the Scottish Ministers to prepare and maintain a register of 
property factors. Section 1(2) requires that this register must be available for public inspection at 
all reasonable times. 

Section 2 – Meaning of “property factor” 

7. Section 2(1) defines property factor for the purposes of the Bill. It establishes that there 
are three distinct groups covered by this definition. Firstly, persons who in the course of their 
business manage the common parts of land or buildings owned by two or more persons and used 
to any extent for residential purposes. Secondly, a local authority or housing association which 
manages the common parts of land or buildings used to any extent for residential purposes and 
owned by two or more other persons or by the local authority or housing association and one or 
more other person. Finally, a person who owns and manages or maintains land which is available 
for use by the owners of any adjoining or neighbouring residential properties (but only where the 
owners of those properties are required by the terms of the title deeds relating to the properties to 
pay for the cost of the management or maintenance of that land). 

Section 3 – Application for registration 

8. Section 3(1) states that a person who is a property factor or intends to become a property 
factor may apply to the Scottish Ministers for entry in the register. Although this does not require 
property factors to register, it should be read in conjunction with section 12(1), which makes it 
an offence to act as a property factor without being on the register. 

9. Section 3(2) sets out the information which a person must include in an application to the 
Scottish Ministers for entry in the register. Section 3(2)(f) gives the Scottish Ministers the power 
to prescribe by regulations other information to be provided in an application. 

10. Section 3(3)(a) requires that the application must be signed by the “responsible person”. 
Section 3(9) defines the “responsible person” as the person making the application under 
subsection (1) where they are a sole trader or, in any other case, the person specified in the 
application by virtue of subsection (2)(c), namely the most senior manager in the company or 
body who is (or is to be) directly concerned with the control or governance of the property 
factor. 
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11. Section 3(3)(b) requires that the application must be accompanied by such fee as the 
Scottish Ministers may determine. Section 3(4) gives the Scottish Ministers the power to 
prescribe those fees by regulations.  In addition, regulations may prescribe how the fees are be 
arrived at and cases in which no fees are payable. Section 3(5) makes clear that, while fees under 
this section and section 7 may be set at a level that allows the Scottish Ministers to recoup the 
costs of exercising their functions under the Bill, they may not be set beyond that cost-recovery 
level. 

12. Section 3(6)(a) makes it an offence to provide false information in an application and 
section 3(6)(b) makes it an offence to fail to provide information required by section 3(2). 

13. Section 3(7) stipulates that a person guilty of an offence under subsection (6) is liable on 
summary conviction to a fine not exceeding level 3 on the standard scale.  

14. Section 3(8) provides additional information on when a person is to be regarded as being 
directly concerned in the control or governance of a property factor. 

Section 4 – Registration 

15. Section 4 provides for applications to be determined by the Scottish Ministers by either 
entering the person in the register or refusing to so enter them. 

16. Section 4(2) is concerned with those circumstances in which Scottish Ministers are 
considering refusing to enter a person into the register. Section 4(2)(a) requires Scottish 
Ministers to give the responsible person notice that refusal of registration is under consideration 
and section 4(2)(b) requires Scottish Ministers to allow the responsible person to make oral or 
written representations to them. 

17. Section 4(3) requires that notice under section 4(2) should be accompanied by a written 
statement of the Scottish Ministers’ reasons for proposing to refuse to enter the person in the 
register. 

18. Section 4(4) requires Scottish Ministers to enter the person in the register if, having 
considered the application and taken account of any representations, they are satisfied that the 
relevant conditions specified in either section 4(4)(a) or 4(4)(b) have been met. 

19. Section 4(4)(a) requires that where the person has not been previously registered, and the 
Scottish Ministers are satisfied that the person is a fit and proper person to be a property factor, 
then the Scottish Ministers must enter the person into the register. 

20. Section 4(4)(b) is concerned with those persons who are or have been previously 
registered. In such circumstances, Scottish Ministers must enter such a person into the register if 
they are satisfied that: the person is a fit and proper person to be a property factor; the person has 
while registered demonstrated reasonable compliance with the code of conduct published under 
section 13; and the person has demonstrated reasonable compliance with any order made against 
the person by a homeowner housing committee (see paragraph 63 onwards). 
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21. Section 4(5) provides that where Scottish Ministers are not satisfied that the terms of 
section 4(4)(a) or 4(4)(b) have been met, they must refuse to enter the person into the register. 

22. Section 4(6) requires that an entry under subsection (4) must include the information 
specified under section 3(2)(a) to 3(2)(e). 

23. Section 4(7)(a) requires that where the Scottish Ministers have made an entry under 
section 4(4), the entry must be removed on the expiry of the period of 3 years beginning with the 
day on which the entry is made.  The effect of this is that property factors must apply for re-
registration every 3 years.  If an application for re-registration is still under consideration when 
the 3 years expires, section 4(7)(b) provides that the property factor remains registered until the 
application is finally determined.  Section 4(8) provides additional information on what 
constitutes final determination of an application. 

Section 5 – Section 4: considerations 

24. Section 5(1) requires Scottish Ministers to have regard to any material falling within 
sections 5(2) to 5(4) when considering whether a person is a fit and proper person to be a 
property factor. 

25. Section 5(2) establishes that material falls within the subsection if the person or any other 
person who is (or is to be) directly concerned with the control of governance of the property 
factor has: been convicted of an offence involving fraud or other dishonesty, violence or drugs; 
practised unlawful discrimination on grounds of sex, colour, race, ethnic or national origins or 
disability in, or in connection with, the carrying on of any business; or contravened any provision 
of the law relating to tenements, property or debt. 

26. Material falls within the understanding of section 5(3) if it shows the extent to which any 
other property factor with which the person (or any other person who is, or is to be, directly 
concerned with the control or governance of the property factor) is or has previously been 
involved demonstrates or demonstrated reasonable compliance with the code of conduct 
published under section 13, and any order made against that other property factor by a 
homeowner housing committee. 

27. Finally, material falls within the understanding of section 5(4) if it appears to the Scottish 
Ministers that the material is relevant to the question of whether the person is a fit and proper 
person to be a property factor 

Section 6 – Notification of registration, refusal to register or removal under section 4(7) 

28. Under section 6, where the Scottish Ministers enter a person in the register under section 
4(4), refuse to enter a person in the register under section 4(5) or remove an entry under section 
4(7), they must, as soon as practicable after doing so, give notice of the fact to the responsible 
person.  This enables the person to consider, in the case of a refusal, whether they wish to make 
an appeal under section 11. 
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Section 7 – Duty of responsible person to provide information 

29. Section 7(1) establishes that the terms of this section apply where a property factor is 
registered. 

30. Section 7(2) requires the responsible person for any registered property factor to notify 
the Scottish Ministers, in writing, of any changes in the information they were required to supply 
in terms of section 3(2) when they applied to be registered. Furthermore, it also requires the 
responsible person to notify the Scottish Ministers of any changes in any information supplied 
under this subsection. 

31. Section 7(3) requires that any notice under subsection (2) must be accompanied by such 
fee as the Scottish Ministers may determine. Section 7(4) gives the Scottish Ministers the power 
to prescribe those fees by regulations (subject to not setting fees at a level that produces income 
greater than that needed for cost-recovery – see section 3(5)).  In addition, regulations may 
prescribe how the fees are to be arrived at and cases in which no fees are payable.   

32. Section 7(5) makes it an offence not to comply with the terms of subsection (2). 

33. Section 7(6) stipulates that a person guilty of an offence under subsection (2) is liable on 
summary conviction to a fine not exceeding level 3 on the standard scale.  

Section 8 – Removal from register 

34. Section 8(1) gives the Scottish Ministers the power to remove a property factor from the 
register if the property factor is no longer a fit and proper person to be a property factor or if the 
property factor has failed to demonstrate reasonable compliance with either the code of conduct 
any order made against them by a homeowner housing committee.  

35. Section 8(4) is concerned with circumstances in which Scottish Ministers are considering 
removing the person from the register under subsection (1). Section 8(4)(a) requires Scottish 
Ministers to give the responsible person notice that removal from the register is under 
consideration and section 8(4)(b) requires Scottish Ministers to allow the responsible person to 
make oral or written representations to them. 

36. Section 8(5) requires that notice under section 8(4) should be accompanied by a written 
statement of the Scottish Ministers’ reasons for proposing to remove person in the register. 

37. Under section 8(6) Scottish Ministers must not remove the person from the register 
unless, having taking account of representations under section 8(4)(b), they are satisfied that 
sections 8(2) and 8(3) apply.  

38. Where a property factor is removed from the register under the terms of subsection (1), 
section 8(7) requires that the Scottish Ministers must notify the responsible person of this fact as 
soon as is practicable.  This enables the property factor to consider whether to make an appeal 
under section 11. 
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Section 9 – Effect of refusal to enter in register or removal from register (and Section 10 – 
Section 9: interpretation etc.) 

39. Section 9(1) establishes that section 9(2) applies where a person who is operating as a 
property factor when the Bill first comes into force is refused entry in the register under section 
4(5) or where a property factor is removed from the register under section 8(1).  Other cases of 
refusal under section 4(5) do not need to be covered here – a person setting up business as a 
property factor after the Bill comes into force should not be operating as a property factor prior 
to being registered, so the actions available under section 9(2) should not be relevant, while 
refusal of an application for re-registration is instead dealt with by reference to removal from the 
register under section 4(7). 

40. Section 9(2) also applies where a property factor is removed from the register under 
section 4(7).  In this case, though, “removed” needs to be read with section 10(1).  This reading 
makes clear that a property factor is not removed from the register if their removed entry is 
replaced by a new entry following a successful application for re-registration.  So removal from 
the register under section 4(7) only leads to section 9(2) kicking in where a re-registration 
application is refused or where no such application is made. 

41. Section 9(2)(a) makes any fees charged for work done after the relevant date 
irrecoverable in law. 

42. Section 9(2)(b) entitles homeowners to appoint a new property factor or to decide not to 
appoint a property factor. In acting under section 9(2)(b), homeowners should act in accordance 
with procedures specified in the titled deeds, or as the case may be, the Tenement Management 
Scheme. 

43. Section 9(2)(c) prohibits a property factor from lodging a notice of potential liability 
under the Tenements (Scotland) Act 2004 after the relevant date. A notice of potential liability is 
a notice that can be registered against a property which has the effect of making certain future 
owners of the property liable for the costs of maintenance or work to the property which was 
carried out before they owned it. 

44. Section 9(3) requires Scottish Ministers to give public notice of the refusal or removal 
mentioned in section 9(1). It also requires Scottish Ministers to give public notice of the relevant 
date and the effect of section 9(2). 

45. The “relevant date” is defined in section 10(2)(a). Where a person operating as a property 
factor when the Bill comes into force is refused entry in the register or a property factor is 
removed from the register under section 8(1), the “relevant date” is the day after the day on 
which the period within which any appeal under section 11(2) may be made expires (without 
such an appeal being made) or any such appeal is concluded (without the appeal being successful 
– as there is no need for section 9(2) to kick in if the appeal is successful).  Section 10(3) 
provides additional information on when an appeal is to be regarded as “concluded”.  The effect 
of this is that section 9(2) only kicks in once all of the avenues of appeal provided by the Bill 
have been exhausted – and only if any such appeal has been unsuccessful. 
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46. Where the removal from the register follows an unsuccessful application for re-
registration, the “relevant date” is the day after the day on which the property factor’s entry in 
the register is removed under section 4(7).  In this case, the property factor’s existing registration 
will already have been extended (if necessary) until all avenues of appeal have been exhausted 
under section 4(7)(b), so further delay is unnecessary. If, on the other hand, all appeals are 
concluded before the property factor’s original 3 year registration expires, then section 9(2) does 
not kick in until the expiry of the original registration period. 

Section 11 – Appeal against refusal to register or removal from register 

47. Section 11(2) provides a right of appeal in cases where a person is refused entry in the 
register under section 4(5) or where a property factor is removed from the register under section 
8(1).  In this case there is no need to refer to removal under section 4(7), as such a removal can 
only take place after any appeal against a refusal of a re-registration application has been 
determined.  The appeal must be made not later than 21 days after the day on which the 
responsible person received notice of the refusal or removal (under section 14(1), such receipt is 
deemed to occur, if the notice was posted, on the day after posting). Section 11(8) provides that 
an application under subsection (2) is to be made by summary application to the sheriff. 

48. Section 11(3) enables the court to require the Scottish Ministers to register the applicant 
if it considers it reasonable to do so, having regard to the factors in section 11(4). Those factors 
are the same as those which the Scottish Ministers consider when deciding whether to grant or 
refuse an application: whether the person is a fit and proper person to be a property factor and, in 
addition (if the person is or has previously been registered), whether the person has demonstrated 
reasonable compliance with the code of conduct published under section 13 and with any order 
made against the person by a homeowner housing committee. 

49. Section 11(9) provides that the decision of a sheriff under subsection (3) may be appealed 
to the sheriff principal, but only on a point of law. Under section 11(10) such an appeal must be 
made within the period of 21 days beginning with the day on which the decision appealed 
against is made. Section 11(11) provides that the decision of the sheriff principal is final. 

50. Section 11(6) requires that the court give reasons for its decision under section 11(3) in 
writing. 

51. Section 11(12) provides the Scottish Ministers may by order make further provision 
about the procedure for appeal under this section. 

Section 12 – Offence of operating as a property factor without registration 

52. Section 12(1) makes it an offence for a person to operate as a property factor without 
being registered. 

53. There are two exceptions: the first is that the offence is not committed by a person who is 
operating as a property factor when the Bill first comes into force while their application for 
registration is under consideration (and subsection (6) makes clear that an application remains 
under consideration until all avenues of appeal under the Bill have been exhausted).  The second 
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is that the offence is not committed by a property factor who is removed from the register under 
section 8(1) until all avenues of appeal provided by the Bill have been exhausted.  These 
exceptions are consistent with when the effects of section 9(2) kick in.  The offence is committed 
immediately after a property factor is removed from the register under section 4(7), as in the case 
of an unsuccessful application for re-registration the existing registration is, where necessary, 
automatically extended until all avenues of appeal against the refusal of the re-registration 
application have been exhausted. 

54. It will be a defence under section 12(4) to show that there was a reasonable excuse for 
acting as a property factor without being registered. 

55. Section 12(5) stipulates that a person guilty of an offence under subsection (1) is liable on 
summary conviction to a fine not exceeding level 5 on the standard scale, to imprisonment for a 
terms not exceeding six months or both 

Section 13 – Code of conduct 

56. Section 11(1) requires the Scottish Ministers from time to time to prepare a code of 
conduct as to the minimum standards of practice expected of registered property factors.  

57. Section 11(2) requires the Scottish Ministers to publish a draft code of practice and 
allows them to amend the draft after consulting such bodies as they consider appropriate and 
considering any representations made on the draft. 

58. Section 11(3) requires Scottish Ministers to lay the code before the Parliament, publish 
the code and bring the code into force on such day as they may appoint. 

59. Section 11(5) requires a property factor to ensure reasonable compliance with the code of 
conduct for the time being in force. 

Section 14 – Services of notices etc. 

60. Section 14(1) provides for the means by which notices under Part 1 of the Bill should be 
directed to the address of the responsible person specified under section 3(2)(a). 

61. Section 14(3) provides for the process by which public notice is to be given under Part 1 
of the Bill. 

PART 2 – DISPUTE RESOLUTION 

62. The main effects of Part 2 of the Bill are to: 

• establish a homeowner housing panel and homeowner housing committees similar to 
the private rented housing panel and private rented housing committees established 
by Housing (Scotland) Act 2006;  
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• enable a homeowner to apply in writing to the homeowner housing panel for a 
determination of whether their property factor has failed to comply with any term of 
the contract between them or to ensure reasonable compliance with the code of 
conduct published under section 13;  

• require a homeowner to notify the property factor in writing of the alleged breach or 
failure and give them a reasonable time to respond before making an application to 
the panel;  

• require the president of the homeowner housing panel to refer accepted applications 
to a homeowner housing committee;  

• require a homeowner housing committee to decide whether a property factor has 
complied with its duties and, if not, whether to require the committee to make a 
“property factor enforcement order” setting out any work to be executed and any 
financial payment to be made to the homeowner;  

• make it an offence to fail, without reasonable excuse, to comply with a property 
factor enforcement order;  

• allow an appeal to the sheriff in relation to a decision by the homeowner housing 
panel or homeowner housing committee, on a point of law only; and 

• require the president of the homeowners housing panel to prepare an annual report 
for submission to the Scottish Ministers, who then lay it before the Scottish 
Parliament. 

Section 15 – Naming of panel and re-naming of committees 

63. Section 15 mirrors section 21 of the Housing (Scotland) Act 2006, which deals with the 
private rented housing panel. Schedule 4 to the Rent (Scotland) Act 1984 requires there to be a 
panel of people to act as chairmen and members of rent assessment committees. Section 15(2) 
names that panel the “homeowner housing panel” and the committees the “homeowner housing 
committees” in relation to all applications made under Part 2 of this Bill (i.e. applications from 
homeowners in relation to an alleged breach of contract or failure to ensure reasonable 
compliance with the code of conduct for property factors published under section 13). 

Section 16 – Application to homeowner housing panel 

64. Section 16(1) enables a homeowner to apply to the homeowner housing panel for a 
determination of whether the homeowner’s property factor has failed to comply with any 
contractual term between the parties or to ensure reasonable compliance with the property factor 
code of conduct published under section 13. 

65. Section 16(2) requires a homeowner to set out in the application his or her reasons for 
considering that the property factor has failed to comply with their contractual duties or with the 
code of conduct. 

66. Section 16(3) requires a homeowner to notify the property factor in writing of the reasons 
why he or she believes that the property factor has failed to comply with the property factor’s 
contractual duties or with the code of conduct.  It also prohibits the homeowner from making an 
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application to the homeowner housing panel unless the property factor has refused to resolve or 
unreasonably delayed in attempting to resolve the homeowner’s concerns. 

Section 17 – Referral to homeowner housing committee 

67. Section 17(1) requires the president of the homeowner housing panel to decide whether to 
refer an application made to the homeowner housing panel to a homeowner housing committee 
or to reject the application. 

68. Section 17(2) states the only circumstances in which the president may reject an 
application.  In any other circumstances, the president must therefore refer the application to a 
homeowner housing committee. 

69. Section 17(3) requires the president to decide whether to reject an application or refer it 
to a homeowner housing committee within 14 days of receipt unless he or she considers that 
further information is required to enable him or her to make the decision or that there is a 
reasonable prospect of the dispute being resolved by parties. 

70. Section 17(4) requires the president to notify, as soon as practicable, the homeowner (and 
anyone acting on his or her behalf whose name and address is known to the president) that his or 
her application has been rejected. 

71. Section 17(5) requires the notice of rejection to set out the reasons for the rejection and 
explain the procedure for appealing against the decision. 

Section 18 – Determination by homeowner housing committee 

72. Section 18 requires a homeowner housing committee, on receipt of an application 
referred to it by the president, to decide whether the property factor has complied with its 
contractual duties or with the code of conduct. 

73. When a homeowner housing committee decides that a property factor has failed to 
comply with its contractual duties or with the code of conduct, it may make a “property factor 
enforcement order”, provided it has given notice of its proposal to do so to the property factor 
and has allowed the parties an opportunity to make written or oral representations. The 
committee is obliged by subsection (3) to state its reasons when giving such notification.  

74. Subsection (4) obliges the committee, where it satisfied (after taking into account any 
representations received) that the property factor has failed to comply with contractual duties or 
with the code of conduct, to make a property factor enforcement order. Subsection (5) states that, 
subject to the appeals provisions contained in section 21 of the Bill and to the usual access to the 
common law remedy of judicial review, matters considered and decided on by the committee 
cannot be considered and decided on by any other court or tribunal. 
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Section 19 – Property factor enforcement orders 

75. Section 19 defines a property factor enforcement order as an order requiring the property 
factor to take such action as the committee feels appropriate and to pay such financial payment 
to the homeowner as the committee may feel is reasonable.  The committee is not required to 
order the property factor to make financial payment to the homeowner but has the power to do so 
if it feels it is appropriate, for example where there has been a material breach of contract with 
consequential loss.  The property factor enforcement order is similar to the repairing standard 
enforcement order introduced by the Housing (Scotland) Act 2006. 

Section 20 – Variation and revocation of property factor enforcement orders  

76. Section 20(1) allows the homeowner housing committee which made a property factor 
enforcement order to vary or revoke it. 

77. Section 20(3) lists situations in which the homeowner housing committee must vary the 
property factor enforcement order under subsection (2). 

Section 21 – Appeals 

78. Section 21 provides a right to appeal against a decision of the homeowner housing panel 
or homeowner housing committee to the sheriff within 14 days of the date of the decision being 
made.  The appeal can only be made on a point of law, and there is no further right of appeal.  

Section 22 – Effect of failure to comply with property factor enforcement order 

79. Section 22(1) requires the homeowner housing committee which made a property factor 
enforcement order to decide whether the property factor has complied with the order. 

80. Section 22(2) requires the homeowner housing committee to serve a notice on the 
Scottish Ministers when it decides that a property factor has failed to comply with an 
enforcement order.  This will enable this fact to be taken into account, for example, when the 
Scottish Minister are considering an application from the property factor for re-registration. 

81. Section 22(3)(a) prohibits the homeowner housing committee from deciding that a 
property factor has failed to comply with a property factor enforcement order until the period 
within which the order requires the work to be completed has ended. 

82. Section 22(3)(b) prohibits the homeowner housing committee from deciding that a 
property factor has failed to comply with a property factor enforcement order if the committee is 
satisfied that the property factor is unable to comply with the order due to lack of necessary 
rights (e.g. rights of access) despite having taken reasonable steps to acquire these rights, or that 
the action required by the order is likely to endanger anyone. 

83. Section 22(4) requires the homeowner housing committee to serve a notice on the 
Scottish Ministers stating that they consider the property factor to be unable to comply with the 
property factor enforcement order, in situations where the committee would otherwise decide 
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that a property factor enforcement order had not been complied with but is satisfied that the 
property factor is unable to comply with the order due to lack of necessary rights (e.g. rights of 
access), or the likelihood of endangering anyone.  Again, this could be relevant when the 
Scottish Ministers are considering a re-registration application. 

Section 23 – Property factor enforcement order: offences 

84. Section 23(1) makes it an offence for a person to fail to comply with a property factor 
enforcement order without reasonable excuse. 

85. Section 23(2) prescribes situations where a person will have a reasonable excuse for 
failing to comply with a property factor enforcement notice. 

86. Section 23(3) clarifies, for the avoidance of doubt, that the definition of reasonable 
excuse is not confined to the excuses listed in section 23(2). 

87. Section 23(4) requires the homeowner housing committee to have decided that the 
property factor has failed to comply with a property factor enforcement notice in order for a 
person to be found guilty of an offence.  It also clarifies, for the avoidance of doubt, that the 
homeowner housing committee’s decision that a property factor has failed to comply with a 
property factor enforcement order does not establish any presumption that the property factor has 
committed an offence.  To be found guilty of an offence it would have to be shown, beyond a 
reasonable doubt, that the property factor had failed to comply with the property factor 
enforcement order, whereas the homeowner housing committee would only have to be satisfied 
on the balance of probabilities that the property factor had failed to comply with a property 
factor enforcement order to make a decision to that effect. 

88. Section 23(5) stipulates the penalty for committing the offence created by subsection (1). 

Section 24 – Power to make further provision about applications etc. 

89. Section 24 allows the Scottish Ministers to make, by way of regulations, further 
provisions about the procedure for making and determining applications under section 16 and for 
the making of appeals in relation to such applications. 

Section 25 – Annual report 

90. Section 25(1) requires the president of the homeowner housing panel to prepare an annual 
written report on the exercise of the functions of the president, the homeowner housing panel and 
homeowner housing committees during that year. 

91. Section 25(2) requires the president to submit a copy of every annual report to the 
Scottish Ministers as soon as possible at the end of the reporting year. 

92. Section 25(3) requires the Scottish Ministers to lay a copy of every annual report received 
from the president of the homeowner housing panel before the Scottish Parliament. 
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93. Section 25(4) defines a reporting year as beginning on the day that section 25 comes into 
force and ending on 31 December that year, and each successive calendar year thereafter.  For 
example, if section 25 was to come into force on the 29 September 2011, the first reporting year 
would be 29 September 2011 to 31 December 2011, the next reporting year would be 1 January 
2012 to 31 December 2012 etc. 

PART 3 – MISCELLANEOUS AND GENERAL 

Section 26 – Delegation of functions 

94. Section 26(1) allows the Scottish Ministers to delegate their functions under the Bill.  So, 
for example, they could arrange for another person or body to carry out their functions in relation 
to receiving and determining applications for entry in the register of property factors. 

95. Section 26(2) specifies certain exceptions to this: the excepted functions (which may not 
be delegated) are those relating to the making of regulations or orders, those relating to fees and 
those relating to laying documents before the Scottish Parliament.   

—————————— 
  

FINANCIAL MEMORANDUM 

 
INTRODUCTION 

96.  This document relates to the Property Factors (Scotland) Bill introduced in the Scottish 
Parliament on 1 June 2010. It has been prepared on behalf of Patricia Ferguson MSP, the 
member in charge of the Bill, to satisfy Rule 9.3.2 of the Parliament’s Standing Orders. It does 
not form part of the Bill and has not been endorsed by the Parliament. 

97. Property factors or managers administer communal areas, roofs and stairwells in an 
estimated 225,000 residential flats and tenements across Scotland.  Yet, there are no statutory 
requirements on the operation and conduct of property factors in Scotland. The purpose of the 
Bill is two fold.  Part 1 of the Bill would protect Scottish homeowners by requiring property 
factors to be registered to ensure that they were fit and proper persons operating to minimum 
standards in the public interest.  Part 2 establishes an accessible form of alternative dispute 
resolution between property factors and homeowners.  

COSTS ON THE SCOTTISH ADMINISTRATION  

98. It is not anticipated that there will be any significant costs on the Scottish Administration 
as a result of Part 1 of the Bill.  Section 3(4) permits the Scottish Ministers to prescribe by 
regulations the level of fees to accompany an application to the register of property factors.  
Section 7(4) enables the Scottish Ministers to prescribe by regulations the level of fees to 
accompany a change in information relating to the property factors’ business.  Section 4(7) 
provides that an entry in the register has a maximum duration of 3 years before a fresh 
application is required.  Accordingly, the Bill’s provision for fee-charging will enable the cost of 
administrating the register to be self-financing, and cost neutral to the Scottish Administration.   
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99. Part 2 of the Bill will involve the cost of running hearings of the homeowner housing 
committee, including staff fees and expenses, obtaining reports and the hire of premises for 
hearings. Costs are expected to be modest as the Bill would utilise the existing infrastructure of 
the private rented housing panel (PRHP).  The precise cost cannot currently be quantified since it 
will be demand-led, but is unlikely to exceed the current budget for the PRHP. 

100. The PRHP is funded by the Scottish Administration and was provided with a budget of 
£428,000 for the financial year 2007/08. During that period, the PRHP spent £386,482. This 
underspend arose because it was impossible to predict with any accuracy how many cases would 
be brought in the first few months of the new jurisdiction.  

101. The budget for the PRHP for the financial year 2008/09 was £414,000. During that same 
period, the PRHP actually spent £377,877. The Panel was able to make savings on the projected 
budget because further recruitment for new members, which had been budgeted for, did not 
require to be carried out.  

COSTS ON LOCAL AUTHORITIES  

102. There are no anticipated additional costs for local authorities as a result of the Bill. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

103. The Bill would impose costs on property factors in relation to the registration process 
under Part 1 of the Bill.  It is estimated that there are around 140 to 200 property factors in 
Scotland (including private firms, housing associations and local authorities).   It is anticipated 
that the register would be operated by a small staff located, for example, within the Scottish 
Government’s Housing and Regeneration Directorate or such body as the Scottish Ministers may 
appoint.  With an estimated budget of £150,000 to £200,000 per annum, the average cost of 
registration would equate to £750 to £1,000 per annum.  While it would be a matter for the 
Scottish Ministers to determine fees payable under Part 1 of the Bill but it would be reasonable 
to adopt a sliding scale of fees, proportionate to the number of properties managed by property 
factors.  

—————————— 
  

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE 

 
104. On 1 June 2010, the Presiding Officer (Alex Fergusson MSP) made the following 
statement:  

“In my view, the provisions of the Property Factors (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.” 
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PROPERTY FACTORS (SCOTLAND) BILL 
 

—————————— 
  

POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Property Factors (Scotland) Bill introduced in the Scottish 
Parliament on 1 June 2010. It has been prepared by the Govan Law Centre on behalf of Patricia 
Ferguson MSP, the member in charge of the Bill, to satisfy Rule 9.3.3A of the Parliament’s 
Standing Orders.  The contents are entirely the responsibility of the member and have not been 
endorsed by the Parliament.  Explanatory Notes and other accompanying documents are 
published separately as SP Bill 51–EN.  

POLICY OBJECTIVES OF THE BILL AND CURRENT LAW  

2. There is presently no statutory framework regulating the behaviour and conduct of 
property factors in Scotland, and this absence causes significant consumer detriment in 
Scotland.1 The Bill’s primary objective is to create a statutory framework which would protect 
Scottish homeowners who contract with property factors. Part 1 of the Bill would do this by 
requiring property factors to be registered to ensure that they were “fit and proper persons” 
operating to minimum standards in the public interest.  Part 2 furthers this public protection by 
creating an accessible and effective form of alternative dispute resolution between property 
factors and homeowners.  

3. In 1999, the Scottish Consumer Council published its report, “In a Fix”, which dealt with 
the experiences of homeowners whose factor was a local authority. The report found that it was 
almost impossible for homeowners to obtain redress when they were dissatisfied with repair 
works. Homeowners felt like “second class citizens”.2 If a property management dispute could 
not be resolved between the parties, the only option was for a homeowner to raise court 
proceedings or, if the title deeds permit, refer the matter to independent arbitration (typically at a 
cost of around £500 per day, excluding representation costs).  

4. In February 2009, the Office of Fair Trading (OFT) published its market study on 
“Property managers in Scotland”.  The OFT found that almost one third of homeowners were 
dissatisfied with their property factor.  Of those homeowners who had complained to their 
property factor, around two-thirds were dissatisfied with the way their complaint was handled. 
This level of customer dissatisfaction is head and shoulders above any other industry or sector 
providing services or products to the public in Scotland. 

 
1 “Property managers in Scotland – A Market Study”. Office of Fair Trading, February 2009 
http://www.oft.gov.uk/OFTwork/markets-work/completed/scottish  
2 http://scotcons.demonweb.co.uk/publications/reports/reports99/rp07inaf.pdf  
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5. In addition, a series of high profile Scottish television and newspaper investigations have 
highlighted the vulnerability of customers of property factors, and documented cases of serious 
exploitation.3 

6. There are a number of inherent weaknesses in the current Scottish legal system as regards 
property factors: 

(a) anyone can set up and operate as a property factor – there are no checks and balances 
on suitability, honesty, past criminal convictions, or fitness to operate; 

(b) there are no statutory rules or principles setting out the minimum standards which the 
public are entitled to expect from their property factor; 

(c) homeowners generally buy a property with a factor already appointed, subject to 
terms and conditions of contract which they cannot amend, and it will be impossible 
to replace their factor if they are unhappy unless a majority of their neighbours agree. 
Even then, the factor may have contractual terms and policies in place which obstruct 
their removal; 

(d) where homeowners do complain to their factor about a particular service or bill, 
many factors use the small claims system to treat the complaint as a failure to a pay a 
debt, which effectively circumvents the customer’s ability to complain; 

(e) the current legal system permits some property factors to exploit their customers 
through excessive administration charges and interest rates, and the aggressive use of 
litigation and diligence to rack up costs; 

(f) the current legal system does not provide an accessible or speedy remedy for 
homeowners, and entering into litigation can take many months or years; meantime 
the management of the property may be prejudiced; and 

(g) the fact the OFT’s study revealed almost one third of all homeowners were unhappy 
with the service from their factor, with two-thirds of those complaining remaining 
dissatisfied, confirms that the current law is not working. 

7. The proposed Bill would resolve these difficulties with a robust, but straightforward, 
statutory framework. 

BACKGROUND 

8. Around 34% of all households in Scotland live in either a tenement, 4-in a block, multi-
storey flat, or converted flat.4 Owners of such properties may share communal facilities such as 
the main structural elements of a property, its roof, entrance, common close, stairwell or lift. 
Amenities such as gardens, drying and landscaped areas may also be shared. 

 
3 For example, a detailed investigative campaign throughout February 2008 was organised by the Glasgow Evening 
Times (see: http://www.govanlc.com/glc_newsarchive_2008.htm); see also BBC Scotland Frontline Scotland 
investigation, “Scotland’s Property Nightmare” on 9 January 2008 (http://www.bbc.co.uk/programmes/b008nlvg) 
4 See Table 3, Scottish House Condition Survey - 
http://www.shcs.gov.uk/pdfs/SHCS%20Key%20Findings%202003-04a.pdf    
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9. Responsibility for the repair and maintenance of communal property and amenities is 
generally shared between owner occupiers. Owners of former council property may share 
responsibility for repair or maintenance in common with the local authority or housing 
association. Common responsibilities are usually listed in a property’s title deeds or the burdens 
section of a land certificate.5 

10. The management of shared repair and maintenance responsibilities is often administered 
by property factors.6  Property factors undertake a range of management tasks, such as: 

• hiring, supervising and paying day-to-day maintenance workers such as a caretaker, 
cleaner or gardener; 

• organising owners’ meetings so that decisions can be made about repairs or 
improvements; 

• cyclical inspection of the building, and arranging to instruct any necessary 
maintenance work, including hiring contractors and overseeing their work; 

• arranging for repairs to be carried out, including obtaining quotations and instructing 
necessary work; 

• dealing with any complaints owners have about maintenance or repair work; 

• taking charge of a joint maintenance bank account, collecting payments and pursuing 
owners who fail to pay; and  

• organising common insurance for the building. 

711. Some factors are members of the Property Managers Association Scotland Ltd.  Yet 
property management in Scotland is by and large unregulated. Many factors are private 
companies competing for fees. They provide management services which are regulated by the 
contract they provide to owner-occupiers. Typically, contracts will be pre-printed and will be 
amended by the factor from time to time. Some title deeds may require a factor to be appointed, 
others may not. 

12. Traditionally, there has been a problem with title deeds that require all owners to consent 
before repair works can be carried out. The Scottish Executive addressed this problem by the 
introduction of the Tenements (Scotland) Bill, which was enacted in 2004.8  It resolves the 
problem where title deeds omit to make adequate provision for the management of repairs. 
Under the Tenements (Scotland) Act 2004 a majority of owners can now make management 
decisions; and there is now a default set of rules for tenements, known as the “Tenement 
Management Scheme”. 

 
5 See further the Scottish Executive’s “A Guide to House Purchase in Scotland”, available online: 
http://www.scotland.gov.uk/library3/housing/gthp-00.asp#b3  
6 Property managers (traditionally known as “factors”) manage a range of properties in Scotland: from traditional 
tenements, modern flats, office blocks, industrial units to shopping centres. Some owner occupiers may be in a 
position to manage their properties jointly without the appointment of a factor. 
7 http://www.pmas.org.uk/ABOUT.asp  
8 http://www.opsi.gov.uk/legislation/scotland/acts2004/20040011.htm  
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KEY ASPECTS OF THE BILL 

13. Part 1 of the Bill requires the Scottish Ministers to prepare and maintain a public register 
of property factors of residential premises in Scotland. Operating as a property factor of 
residential property without registration will become an offence under the Bill.  The definition of 
“property factor” in section 2 does not apply to homeowners who “self-factor”, those who 
manage property which is not owned in common, and those who manage commercial property.  
Instead, the section 2 definition only applies to property factors providing services to land, 
buildings, or parts thereof, used for residential purposes where the property factor:  

• is a business and the parts are owned in common by two or more persons;  

• is a local authority or housing association and the parts are owned by it and another 
person in common, or wholly owed by two or more other persons in common; and  

• owns and manages or maintains land or buildings, which is available for use by the 
owners of any adjoining or neighbouring residential properties, where those owners 
are required by the terms of their title deeds to pay for the cost of the management or 
maintenance of that land. 

14. Registration is effectively a system of licensing, commonly used to safeguard the public 
interest in relation to a wide range of services and products. A registration approach is consistent 
with the registration system in place for private sector landlords who let residential property9 or 
for landlords who let houses in multiple occupation.10  By adopting a mandatory system of 
registration, the Bill ensures that property factors are a “fit and proper person” operating to a 
statutory code of conduct.  

15. Property factors failing to operate to the proposed statutory code will face de-registration, 
and the prospect of this should be sufficient in most cases to ensure compliance, with the 
ultimate sanction being available in extreme cases.  Given the relatively small number of 
property factors in Scotland it is envisaged that the register would operate on a national basis.  
However, section 26 of the Bill permits the Scottish Ministers to delegate the functions of 
administering the register if so required.   The cost of administering the register would be met by 
proportionate registration fees, set by the Scottish Ministers, and payable by property factors. 

16. Part 2 of the Bill creates a homeowner housing panel and homeowner housing committee 
(HHC), broadly similar to the private rented housing panel and private rented housing committee 
(PRHC) established by Housing (Scotland) Act 2006. This new form of alternative dispute 
resolution would enable a homeowner to apply in writing to the homeowner housing panel for a 
determination of whether their property factor had failed to comply with any term of the contract 
between the parties or with the statutory code of conduct. Where the case was eligible in terms of 
section 17(1)(a) of the Bill, it would be remitted to a HHC.  It is envisaged that the HHC would 
utilise the same personnel of the PRHC, with additional training, and staffing, as required.  

17. The HHC would only consider cases where the parties had been unable to resolve matters 
through the property factor’s internal complaints procedure, thus creating an incentive for factors 
to resolve disputes amicably.  Like the PRHC, the HHC would not require parties to be 

 
9 Part 8, Antisocial Behaviour etc. (Scotland) Act 2004 
10 Part 5, Housing (Scotland) Act 2006 
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represented by solicitors or advisors, and would be free from the worry of legal expenses and 
costs, which can be a powerful barrier to access justice.  

18. If, on the facts, the HHC found that a property factor had failed in its contractual duties to 
a homeowner or failed to ensure reasonable compliance with the Bill’s statutory code of conduct 
(made by the Scottish Ministers under section 13) a “property factor enforcement order” would 
be made, setting out what action the factor required to take within a specified timeframe.  Where 
appropriate, the HHC could order what, if any, financial recompense should be made to the 
homeowner by the property factor. Before granting such an order, a property factor would have a 
full opportunity to make a case against granting an order by oral and/or written representations.  
It would be an offence to fail, without reasonable excuse, to comply with a property factor 
enforcement order.   Parties would have a right of appeal, on a point of law, to the sheriff only.  

IMPLEMENTATION 

19. The provisions of the Bill will come into force on 29 September 2011, or such earlier date 
as the Scottish Ministers may by order appoint.  This would provide sufficient lead in time for 
the Scottish Ministers to appoint, or second, personnel to begin the process of creating the Bill’s 
register of 140 to 200 property factors. Most of the property factors are already known to the 
Scottish Ministers. It is envisaged that the homeowner housing panel and committee would 
utilise the existing personnel of the private rented housing panel and committee, with appropriate 
training, with the recruitment of further staff subject to take-up and demand.  

CONSULTATION 

20. A consultation on the general principles of the Bill was launched on 19th October 2007 
and ended on 20th January 2008. As well as being made available on the Scottish Parliament’s 
website11, the consultation document was issued initially to organisations and individuals with 
an interest in the issue and recipients were encouraged to bring the consultation to the attention 
of others. Further copies were issued on request as well as being downloaded from the Scottish 
Parliament’s website. 

21. The main areas covered in the consultation were whether there should be a register for 
property factors and an accessible form of alternative dispute resolution between homeowners 
and property factors in Scotland.  The main questions of the consultation were as follows: 

Q1. what type/category of property managers should be registered? 

Q2. should everyone involved in the direct control of a business appointed as a property 
factor have to meet a “fit and proper person” test? 

Q3. who should administer and enforce the property factors’ register? 

Q4 how should the costs of maintaining and enforcing a property factors’ register be 
funded? 

Q5. what are the disadvantages and advantages in extending the jurisdiction of the private 
rented housing committee to resolve disputes between homeowners and factors? 

 
11 http://www.scottish.parliament.uk/s3/bills/MembersBills/index.htm 
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Q6. how should a new form of dispute resolution for homeowners be financed? 

Q7. what other difficulties with property factors could the Bill address? 

22. There were 124 responses which compromised of: 97 individuals, 8 property 
management/factoring companies, 4 residents associations, 3 housing associations, 3 charities, 2 
property managers associations, 1 MSP, 1 community council, 1 political party, 1 legal 
organisation, 1 rural property and business association, 1 independent consumer organisation, 
and 1 independent statutory body.   

23. Of those responding to the consultation, 87% were generally supportive of the aims of the 
Bill, with 76% of respondents supporting the Bill in whole or in part, and 11% of respondents 
not explicitly stating their position, but given the content of their responses had indicated support 
for some or all of the Bill’s proposals. The consultation and its responses were key to the 
framing of the Bill. A summary of the responses to the consultation can be found on the 
Parliament’s website.12 

ALTERNATIVE APPROACHES 

24. The principal alternative approach would be to make improvements to self-regulation, an 
approach currently advocated by the Scottish Government and the OFT. Scottish Ministers first 
announced their support for the establishment of a voluntary accreditation scheme in July 2008 
and since that time have indicated that they would consider stronger statutory measures if 
accreditation did not prove effective in raising standards within the industry. 

25. Since March 2009, the Scottish Government has been working in partnership with 
representatives of the property management industry and others to develop a national, voluntary 
accreditation scheme.  On 10 May 2010, the Scottish Government announced a public 
consultation on its proposed voluntary scheme13.  

26. It is understood that to join the scheme, property factors will be expected to show clear 
and transparent accounting and billing systems and to provide clear, written contracts and an 
explicit and robust complaints procedure. Those who fail to meet the standards set out in the 
proposed scheme would have their accreditation taken away.  

27. The Scottish Government’s scheme was developed in response to the OFT investigation 
(discussed at paragraph 4, supra).  The OFT recommended that the Scottish Government take the 
lead in ensuring implementation of a self-regulatory scheme. As noted, the Scottish Government 
has pledged to consider statutory law reform if problems with the poor quality of services 
provided by property factors persist. 

28. The problem with accreditation is that it represents an extension or minor variation of the 
failed status quo position, which is very likely to be ineffective for the following reasons: 

• accreditation would be voluntary and toothless in terms of sanction;  

 
12 http://www.scottish.parliament.uk/s3/bills/MembersBills/index.htm 
13 http://www.scotland.gov.uk/News/Releases/2010/05/10110711  
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• any self-regulatory solution could never root out those individuals who were unfit to 
control or manage property management firms;  

• the worst property factors in Scotland would continue to operate alongside, and 
unaffected by, the Scottish Government’s voluntary accreditation scheme;  

• an accreditation scheme would provide no direct legal remedy, solution or 
recompense for individual homeowners in dispute with their factor; and  

• given the unparalleled level of consumer detriment that the property management 
industry generates, it is clear that a solution based on industry goodwill or greater 
market competition alone can never work for the reasons cited above, and in 
paragraph 6(a) to (f). 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities  

29. The member is confident that the provisions of the Bill would benefit people equally 
irrespective of gender, race, ability, ethnicity, religious belief, age, or sexuality. None of the 
consultation responses suggested that the Bill contained particular equal opportunities issues. 

Human rights 

30. It is considered that the provisions in the Bill are compatible with the European 
Convention on Human Rights. In particular, sections 11 and 21 of the Bill provide the right of 
appeal to a court of law, ensuring compliance with Article 6 of Schedule 1 to the Human Rights 
Act 1998.  Where the private rights of property factors may be interfered with by the terms of the 
Bill, such interference is proportionate (having regard to Article 8 and Article 1 of the First 
Protocol of Schedule 1 to the said 1998 Act), with the status quo ante being protected until either 
the time period for an appeal elapses without an appeal, or an appeal is disposed off following a 
determination by a court of law.   

Island communities  

31. It is not expected that the Bill will have any differential impact on island communities 
and none of the consultation responses suggested otherwise.  

Local government  

32. None of the consultation responses suggested that the Bill contained issues for local 
government, other than local authorities being subject to the Bill where they act as a property 
factor falling within the definition in section 2(1)(b).   

Sustainable development   

33. It is not expected that the Bill will give rise to any issues in relation to sustainable 
development and none of the consultation responses suggested otherwise. 

 7  

41



This document relates to the Property Factors (Scotland) Bill (SP Bill 51) as introduced in the 
Scottish Parliament on 1 June 2010 

 
 

 
  
  
  

PROPERTY FACTORS (SCOTLAND) BILL 
 
 
 

POLICY MEMORANDUM 

 
 
 
 

 

SP Bill 51–PM Session 3 (2010) 

42



 

 

 
 
 
 

Local Government and 
Communities Committee 

 
10th Report, 2010 (Session 3) 

 
Stage 1 Report on the Property 

Factors (Scotland) Bill 
 
 
 

Published by the Scottish Parliament on 16 November 2010

43



44



 

 

 
 
 

Local Government and Communities Committee 
 

10th Report, 2010 (Session 3) 
 

CONTENTS
 

 

Remit and membership 

Report 

INTRODUCTION  1 
BACKGROUND 2 

The policy objectives and structure of the Bill 5 
THE LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE’S 
CONSIDERATION OF THE GENERAL PRINCIPLES OF THE 
PROPERTY FACTORS (SCOTLAND) BILL 6 

Registration of Property Factors 6 
Code of Conduct 19 
Dispute resolution 21 
Switching property factor 25 

POLICY MEMORANDUM 27 
SUBORDINATE LEGISLATION COMMITTEE REPORT 27 
FINANCE COMMITTEE REPORT 28 
GENERAL PRINCIPLES OF THE BILL 29 

ANNEXE A: EXTRACTS FROM THE MINUTES OF THE LOCAL 
GOVERNMENT AND COMMUNITIES COMMITTEE 30 

ANNEXE B: CORRESPONDENCE FROM THE FINANCE COMMITTEE 32 

ANNEXE C: SUBORDINATE LEGISLATION COMMITTEE REPORT 33 
 
ANNEXE D:  ORAL EVIDENCE AND ASSOCIATED WRITTEN 
EVIDENCE 

45



 

 

 
 8 September (19th Meeting, 2010 (Session 3)) 
 
Written Evidence 
 
Greenbelt Group Ltd 
Scottish Federation of Housing Associations 
 
Oral Evidence 

David Ogilvie, Policy and Strategy Manager, Scottish Federation of 
Housing Associations; 
Alex Middleton, Managing Director, Greenbelt Group Ltd; 
David Reid, Company Secretary, Chief Executive's Office, Hanover 
(Scotland) Housing Association Limited; 
Lorraine MacDonald, Vice President, Property Managers Association 
Scotland. 

Supplementary Written Evidence 
 
 Scottish Federation of Housing Associations 
 
15 September (20th Meeting, 2010 (Session 3)) 
 
Written Evidence 
 

Consumer Focus Scotland 
Greenbelt Group Action 
Office of Fair Trading 

 
Oral Evidence 
 

Peter Lukacs, Director, Markets and Projects - Infrastructure, Office of Fair 
Trading; 
Douglas White, Senior Policy Advocate, Consumer Focus Scotland; 
Paula Hoogerbrugge, Greenbelt Group Action; 
Elizabeth Murray, Stonelaw Court Owners' Association. 

 
22 September (21st Meeting, 2010 (Session 3)) 
 
Written Evidence 
 

Housing Market and Supply Division, Scottish Government 
 

Oral Evidence 
 

46



 

 

Alex Neil MSP, Minister for Housing and Communities, Scottish 
Government; 
Stephen White, Head of Consumers in Private Housing, Scottish 
Government; 

Simon Stockwell, Family and Property Law, Civil Law Division, 
Scottish Government. 

 
Supplementary Written Evidence 
 

Supplementary evidence from Scottish Government - Consultation 
on core standards  
Supplementary evidence from Scottish Government - Mediation 
paper  
Supplementary evidence from Scottish Government - Ombudsman  
Supplementary evidence from Scottish Government - Options for 
third party redress  
Supplementary evidence from Scottish Government - Working 
Group, 20 August 2009, Minutes  
Supplementary evidence from Scottish Government - Working 
Group, 5 November 2009, Minutes  

   
29 September (22nd Meeting, 2010 (Session 3)) 
 
Oral Evidence 
 

Patricia Ferguson, MSP, Scottish Parliament; 
Mike Dailly, Principal Solicitor, Govan Law Centre. 

 
Supplementary Written Evidence 
 
 Patricia Ferguson MSP 
 
ANNEXE E:  OTHER WRITTEN EVIDENCE 
Age Scotland  

Anonymous   

Asset Skills   

Buchanan, Gill  

Chartered Institute of Housing Scotland  

Clark, Duncan  

Cook, Douglas  

COSLA  

Dawson, William A.C.   

Evening Times  

Govanhill Law Centre  

47



 

 

Griffith, Campbell   

Hacking and Paterson   

Heatherbank Residents Association   

Law Society of Scotland   

Ormiston, Mr and Mrs   

Redpath Bruce Property Management Ltd  

Ross and Liddell Ltd   

Stewart, James  

Tait, Andrew   

 

48



 

 

 
 

Local Government and Communities Committee 
 

Remit and membership 
 

 
Remit: 
 
To consider and report on (a) the financing and delivery of local government and 
local services and planning; and (b) housing, regeneration, anti-poverty measures 
and other matters falling within the responsibility of the Minister for Housing and 
Communities. 
 
 
Membership: 
 
Bob Doris (Deputy Convener) 
Patricia Ferguson 
David McLetchie 
Duncan McNeil (Convener) 
Alasdair Morgan 
Mary Mulligan 
Jim Tolson 
John Wilson 
 
 
Committee Clerking Team: 
 
Clerk to the Committee 
Susan Duffy 
 
Senior Assistant Clerk 
Katy Orr 
 
Assistant Clerk 
Ian Cowan 
 
Committee Assistant 
Fiona Sinclair 

49



50



LGC/S3/10/R10 

SP Paper 519 1 Session 3 (2010) 

 
 

Local Government and Communities Committee 
 

10th Report, 2010 (Session 3) 
 

Stage 1 Report on the  Property Factors (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 
 
1. The Property Factors (Scotland) Bill (SP Bill 51) (“the Bill”) was introduced as 
a Member’s Bill to the Scottish Parliament on 1 June 2010 by Patricia Ferguson 
MSP (the “Member in Charge”). The Bill was accompanied by Explanatory Notes 
(SP Bill 51-EN), a Financial Memorandum and a Policy Memorandum (SP Bill 51-
PM)1 as required by the Scottish Parliament’s Standing Orders. On 8 June 2010 
the Parliamentary Bureau agreed that the Local Government and Communities 
Committee (“the Committee”) should be designated the lead committee in 
consideration of the Bill. Under Rule 9.6 of the Standing Orders, it is for the lead 
committee to report to the Parliament on the general principles of the Bill. 

2. The Committee agreed its approach to evidence-taking at its meeting on  
23 June 2010 and agreed to issue a general call for evidence. The Committee 
undertook four oral evidence sessions. 

3. The Committee took evidence from the following witnesses— 

8 September 2010 

David Ogilvie, Policy and Strategy Manager, Scottish Federation of Housing 
Associations; 

Alex Middleton, Managing Director, Greenbelt Group Ltd; 

David Reid, Company Secretary, Chief Executive's Office, Hanover 
(Scotland) Housing Association Limited; 

Lorraine MacDonald, Vice President, Property Managers Association 
Scotland. 

 

                                            
1 Bill and accompanying documents.  Available at The Scottish Parliament: - Bills - Property 
Factors (Scotland) Bill (SP Bill 51)  
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15 September 2010 

Peter Lukacs, Director, Markets and Projects - Infrastructure, Office of Fair 
Trading; 

Douglas White, Senior Policy Advocate, Consumer Focus Scotland; 

Paula Hoogerbrugge, Greenbelt Group Action; 

Elizabeth Murray, Stonelaw Court Owners' Association. 

22 September 2010 
Alex Neil MSP, Minister for Housing and Communities;  
Stephen White, Head of Consumers in Private Housing, Scottish 
Government.  
Simon Stockwell, Family and Property Law, Civil Law Division, Scottish 
Government.  

 29 September 2010  
Patricia Ferguson MSP; 
Mike Dailly, Senior Solicitor, Govan Law Centre. 

4. The Committee issued a general call for evidence on 1 July 2010.  In addition 
to this general call for evidence, a specific request for written evidence was 
directed to those members of the Scottish Government’s stakeholder group who 
had not been invited to give oral evidence, and to the Private Rented Housing 
Panel. 

5. A total of 26 responses to the Committee’s call for evidence were received 
and can be viewed at Annexes D and E.  

6. The Committee expresses its thanks both to those who submitted written 
evidence and to those who took part in the oral evidence sessions. 

BACKGROUND 

7. The management of common property and open spaces has been the 
subject of policy discussion and review in recent years in Scotland. In 2003, the 
Housing Improvement Task Force recommended the introduction of a national 
voluntary accreditation scheme for property managers, as opposed to a regulatory 
and licensing scheme, which it considered would be too bureaucratic.  

8. More recently, in 2007, the Scottish Consumer Council (SCC) took concerns 
about property managers to the Office of Fair Trading (OFT) on the basis of a case 
study that it had carried out which had shown “dissatisfaction with value for money 
related to the cost, quality of services, actual provision of services and 

52



Local Government and Communities Committee, 10th Report, 2010 (Session 3) 

 3

communication with consumers.”2 The OFT responded by initiating a market study 
into property managers in Scotland.  

9. In July 2008, the Scottish Government announced its intention to support the 
establishment of a voluntary accreditation scheme, but decided to await the 
publication of the OFT market study before discussing with the stakeholders in the 
property factor sector how best to proceed. The OFT report was published in 
February 2009 and since March 2009 the Scottish Government has been engaged 
with stakeholders in a working group that it established to develop an accreditation 
scheme for property managers. 

10. At the same time as the SCC and OFT were conducting investigations in the 
field, a legislative proposal to regulate property managers was being developed by 
an MSP. In 2007, Gordon Jackson MSP lodged a formal draft proposal in the 
Scottish Parliament for a Bill to create a register of property factors and an 
accessible system for dispute resolution between factors and homeowners in 
Scotland. However, the proposal to introduce the Bill fell at dissolution in April 
2007. In the current parliamentary session, Patricia Ferguson MSP has proceeded 
with the intention to introduce legislation in this field and introduced the current Bill 
to Parliament.  

11. The following parts of this section provide more information on the OFT study 
on property managers in Scotland, the Scottish Government voluntary 
accreditation scheme and the development of a legislative approach, first by 
Gordon Jackson MSP and then by Patricia Ferguson MSP. 

Office of Fair Trading Report 
12. In June 2008, in response to submissions from the Scottish Consumer 
Council (now Consumer Focus Scotland) and others, the OFT launched a market 
study into property managers in Scotland. The report “provides a detailed 
assessment of the market and of the principal issues arising both for home owners 
and for service providers”.3  

13. The OFT report found that there was a need for an effective independent 
dispute resolution scheme which was easily accessible to the owners of shared 
property. It further suggested that in order for such a scheme to work effectively, it 
would need to operate within a framework which laid down minimum requirements 
for best practice so that complaints could be assessed against clear standards.4 
An additional recommendation was that any voluntary scheme for property 
managers (or statutory scheme if voluntary arrangements proved unsuccessful) 
should apply to land maintenance service providers as well.5 

                                            
2 Consumer Focus Scotland. Written submission to the Local Government and Communities 
Committee, 11 August 2010. 
3 Office of Fair Trading. Written submission to the Local Government and Communities Committee,  
August 2010. 
4 Office of Fair Trading report “Property managers in Scotland – A market study”.  Available at 
http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft1046.pdf 
5 Office of Fair Trading report “Property managers in Scotland – A market study”.  Available at 
http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft1046.pdf 
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Scottish Government’s Voluntary Accreditation Scheme 
14.    Following the publication of the OFT report, the Scottish Government began 
work in March 2009 on the establishment of a stakeholder working group made up 
of key industry, consumer, housing and local authority stakeholders to develop a 
voluntary national accreditation scheme for residential property managers.  

15.    The proposal for a voluntary scheme, that has been developed by the 
working group, is that it would be industry-led and open to all sectors offering 
property management and land maintenance services (private firms, housing 
associations, local authorities, sheltered housing and land maintenance 
companies: including land-owning land maintenance companies).  

16.    On 10 May 2010, the Scottish Government launched a public consultation 
on the core standards for the scheme.6 The Scottish Government indicated that, to 
join the scheme, property managers would be expected to show clear and 
transparent accounting and billing systems and to provide clear, written contracts 
and an explicit and robust complaints procedure. It further provided that those who 
failed to meet the standards set out in the proposed scheme would lose their 
accreditation.  

17.    In written evidence submitted to the Committee, the Scottish Government 
confirmed it would aim “to introduce the scheme later this year.”7 However, when 
the Minister for Housing and Communities gave evidence to the Committee, he 
indicated that— 

“Where the scheme eventually goes depends on what happens to the Bill. 
We will not spend more money on it until we get clarification on the progress 
of the Bill.”8  

18.    The Committee recognises that the Scottish Government and 
stakeholders in the working group are continuing to progress the national 
voluntary accreditation scheme, although financial resources have not been 
committed to this while the Bill is being considered by Parliament. This 
should allow the Scottish Government to take forward work on this issue in 
the future if required. 

The legislative approach 
19.    Patricia Ferguson MSP (“the Member in Charge”) stated in the foreword to 
a consultation paper issued in October 2007 that she was taking forward a 
proposal made by Gordon Jackson MSP in the second session of the Scottish 
Parliament to introduce a Bill to require the registration of property factors and 
create an accessible scheme of dispute resolution between factors and 

                                            
6Scottish Government  “Consultation on Core Standards for a Voluntary Accreditation Scheme for 
Property Managers and Land Maintenance Companies in Scotland - An Analysis of Responses RF 
No. 51/2010”. Available at http://www.scotland.gov.uk/Publications/2010/09/28114951/0 
7Housing Markets and Supply Division, Scottish Government. Written submission to the Local 
Government and Communities Committee, June 2010. 
8Scottish Parliament Local Government and Communities Committee. Official Report,  
22 September 2010, Col 3478. 
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consumers.9  She indicated that she had decided on this course of action as Mr 
Jackson had not been returned as a Member of the Scottish Parliament for the 
current session and she was persuaded of the continuing need for such a Bill to 
address the concerns of consumers who experience poor service from property 
factors. 

20.    A consultation paper, accompanied by the draft proposal for the Property 
Factors (Scotland) Bill, was issued on 19 October 2007 with a deadline for 
responses of 20th January 2008.  The consultation paper was issued to 
approximately 282 organisations and individuals with an interest in the issue.   

21.    A total of 124 responses to the consultation were received. The Member in 
Charge’s analysis of the responses indicates that overall, 87% of respondents 
were supportive of the proposals.10 The majority of respondents, 76%, supported 
the proposals either in whole or in part.  

22.    The Committee believes that the Member in Charge consulted widely 
on her proposal for a Bill in 2007 and is satisfied that a broad and 
representative range of views were obtained.  

THE POLICY OBJECTIVES AND STRUCTURE OF THE BILL 

23.    In evidence to the Committee, the Member in Charge explained that a key 
motivation in introducing the Bill was the extent of the problems encountered by 
members of the public with their property factors.  She observed that— 

“Since I have put my head above the parapet, not a day has gone by without 
someone from somewhere in Scotland contacting me to seek advice…I find 
that I can spend a considerable part of my day trying to deal with their 
case.”11 

24.    As there is presently no statutory framework regulating the behaviour and 
conduct of property factors in Scotland, the Bill’s primary objective is to create 
such a framework. The Policy Memorandum accompanying the Bill states that the 
principal policy objective of the Bill is to “create a statutory framework which would 
protect Scottish homeowners who contract with property factors”.12 A further 
objective, which aims to contribute to the protection of the public, is “creating an 
accessible and effective form of alternative dispute resolution between property 
factors and homeowners.”13  

25.    The Bill covers two key areas and is divided into three parts: Part 1 
includes provisions relating to the registration of property factors, Part 2 provides 

                                            
9 Consultation on Property Factors (Scotland) Bill , October 2007. Available at:- 
http://www.scottish.parliament.uk/business/bills/pdfs/mb-consultations/propertyfactors.pdf 
10 Consultation responses on Property Factors (Scotland) Bill. Available at:- 
http://www.scottish.parliament.uk/s3/bills/MembersBills/documents/20100112PropertyFactorsCons
SummaryFINAL.pdf 
11 Scottish Parliament Local Government and Communities Committee. Official Report, 
29  September 2010, Col 3529. 
12 Policy Memorandum, paragraph 2. 
13 Policy Memorandum, paragraph 2.  
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for a dispute resolution system and Part 3 of the Bill covers a number of 
miscellaneous and general provisions.  

26.    The main section of this report, on the general principles of the Bill, 
considers the provisions contained in Part 1 and Part 2 of the Bill chronologically. 
It also covers the issue of switching property factor, which, while not covered 
directly in the Bill, emerged as an area of considerable concern in the evidence 
collected by the Committee.  

THE LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE’S 
CONSIDERATION OF THE GENERAL PRINCIPLES OF THE PROPERTY 

FACTORS (SCOTLAND) BILL 

Part 1 - Registration of Property Factors  

27.    Part 1 of the Bill relates to the registration of property factors. It provides for 
the establishment of a register, the procedures for registration, removal from the 
register, appeals against a refusal to register or removal from the register, 
enforcement of the requirement to register and a code of conduct for property 
factors. This section of the report considers the principle of a statutory requirement 
to register, before examining the more detailed provisions contained in Part 1. 

Registration 
28.    By introducing a register of property factors and a statutory requirement for 
property factors to register, the Bill establishes a regulatory framework for property 
factors in Scotland. This will be reinforced by a code of conduct, to be prepared by 
the Scottish Ministers, which will set out minimum standards of practice for 
registered property factors. 

29.    The introduction of a regulatory framework, as opposed to a voluntary 
accreditation scheme, for property factors was one of the key areas of debate to 
emerge from the evidence heard and received by the Committee. The Committee 
recognises that the Scottish Government working group has made considerable 
progress in developing a national voluntary accreditation scheme.  

30.    In evidence to the Committee, the Member in Charge explained that the 
lack of regulation of the property factoring industry and the level of consumer 
dissatisfaction with property factoring had convinced her of the necessity to 
introduce legislation providing for the regulation of property factors notwithstanding 
the progress being made towards preparing a voluntary scheme. She told the 
Committee— 

“We suspect that property factoring is one of the last industries in Scotland to 
be unregulated in any way. Given the level of complaints, which is borne 
witness to in an Office of Fair Trading report, and the number of complaints 
that, I am sure, are presented to many constituency members daily, it seems 
appropriate that action should be taken”14 

                                            
14 Scottish Parliament Local Government and Communities Committee. Official Report, 
29  September 2010, Col 2525. 
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31.    In the course of considering the Bill at Stage 1, the Committee received 
written evidence and heard oral evidence that testified to the poor quality of 
factoring services in a variety of types of accommodation including sheltered 
housing, traditional and post-war tenemental properties, more recent housing 
estates and modern blocks of flats. It was clear from the evidence that while there 
were wide variations in the quality of services provided by factors, a significant 
number of people felt dissatisfied or aggrieved by the factoring services that they 
received. Moreover, the problems encountered with individual property factors 
were compounded by the difficulties that consumers faced in trying to switch 
property factors.  

32.    The Committee noted that there are two overlapping elements to the 
property services market in Scotland: property management services (normally of 
flatted accommodation) and land maintenance services (in relation to external, 
commonly owned parts of a housing estate). The maintenance requirements for 
some developments can require both these elements to be in place. Land 
maintenance services include the maintenance of open areas, such as play areas, 
grass verges, drainage systems or woodland, typically surrounding new housing 
developments. Some property managers provide services in both sectors of the 
market. 

33.    Some of the evidence showed the severity of disputes and the potential for 
them to escalate. For example, the Glasgow Evening Times, which had conducted 
an investigation into factors operating in Glasgow in 2008, stated in written 
evidence that it had “found examples of gross overcharging, allegations of 
intimidation and threats of bankruptcy for refusal to pay disputed bills…”15 Mike 
Dailly of the Govan Law Centre, who drafted the Bill and supported the Member in 
Charge when she appeared before the Committee, stated that the level of disputes 
had resulted in “the fact that small claims courts up and down Scotland are 
dominated by cases involving property factors.”16 While he recognised that there 
were some good factors, he identified others as being engaged in what he 
described as “debt farming”— 

“When clients get into arrears, those factors exploit the situation by adding all 
sorts of charges and repeatedly taking the client to court. That is one of the 
biggest areas of consumer detriment in Scotland.”17 

34.    The Member in Charge’s position that property factors had not been 
successful at self-regulating and that there was therefore a need for a statutory 
system was reinforced by some of the evidence heard by the Committee. 
Consumer Focus Scotland (CFS) observed that although the Housing Task Force 
had first recommended an accreditation scheme in 2003, there had been a lack of 
commitment among stakeholders. Douglas White of Consumer Focus Scotland 
commented — 

                                            
15 Glasgow Evening Times. Written submission to the Local Government and Communities 
Committee, 23 July 2010. 
16Scottish Parliament Local Government and Communities Committee. Official Report, 
 29 September 2010, Col 3529 
17 Scottish Parliament Local Government and Communities Committee. Official Report, 
 29 September 2010, Col 3529 
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“We are still hopeful that a scheme will be established soon, but it has been a 
long process to get here… there seems to be a reluctance among those in 
the industry to take ownership of the scheme. So we are now of the mind that 
the consumer interest in the market would be best served by some form of 
statutory regulation.”18 

35.    In the written submissions that the Committee received from individuals 
who had had a negative experience of property factors, the need for an improved 
system of regulation emerged as a key theme. In one such submission, Mr 
Duncan Clark asserted that there was no reasonable justification for the lack of 
regulation of the property factoring industry given “the huge level of state 
regulation that has been increasingly imposed on many other professional or other 
bodies which can and often do have a huge impact on individual lives – in law, 
medicine, insurance, financial advisors.”19 

36.    The question of whether a voluntary scheme would address the problem of 
poor quality factoring services emerged in evidence. While stating that they would 
be “fully behind any form of regulation or voluntary accreditation” 20 the Property 
Managers Association Scotland (PMAS) acknowledged that property factors who 
provide an unsatisfactory level of service were unlikely to join a voluntary 
accreditation scheme. Lorraine MacDonald of PMAS stated— 

“….not many of them would do so because a voluntary accreditation scheme 
would contain tough core standards. It would include service level 
agreements and response times for various things and would be very 
detailed. …. The chances are that not many such people would sign up to 
such a scheme.”21 

37.    PMAS also recognised that a legislative approach would address the 
problem of “rogue factors”—  

“I can understand the process and the idea behind the bill of trying to 
encapsulate and deal effectively with the rogue factors who are out there. I 
am sure that a substantial percentage of the complaints that are made are 
about the rogue factors. I do not think that they would sign up to such a 
scheme, but it is clear that the bill will deal with them.”22 

38.    A strong concern emerged from the written and oral evidence received that 
unless there was an element of compulsion and regulation, rogue factors could, by 
not registering, continue to trade alongside registered factors. Much of the 
evidence supported the position that any attempt to engender a general 
improvement in performance and standards throughout the sector by means of a 
                                            
18Scottish Parliament Local Government and Communities Committee. Official Report, 
15 September 2010, Col 3415. 
19 Duncan Clark. Written submission to the Local Government and Communities Committee, 
August 2010. 
20 Scottish Parliament Local Government and Communities Committee. Official Report, 
8 September 2010, Col 3380. 
21 Scottish Parliament Local Government and Communities Committee. Official Report, 
8 September 2010, Col 3388. 
22 Scottish Parliament Local Government and Communities Committee. Official Report, 
8 September 2010, Col 3388. 
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voluntary scheme could not be successful. The Law Society of Scotland, for 
example, stated that although it had been participating in the working group for the 
voluntary scheme, it felt that “since the “worst offenders” will not join the voluntary 
scheme, statutory regulation would be preferred.”23 

39.    Similarly, AGE Scotland questioned whether “the worst-performing 
companies, from whom consumers require the greatest protection and need to see 
the greatest improvement in service, would seek to join a scheme with which they 
were unlikely to be compliant.”24 AGE Scotland explained its support for a 
regulatory, as opposed to a voluntary scheme in the following terms— 

“Maintaining a compulsory, well-monitored and accurate register of Property 
Factors …. would provide a means of easily identifying reputable Property 
Factors…..A voluntary scheme would only identify those Property Factors 
which had themselves opted to register for a scheme. There would be no 
penalty or standard of service for those Property Factors not registered, and 
for older or vulnerable customers this could lead to a greater risk of engaging 
Property Factors not qualified to deliver the level or standard of services 
which would be set out by legislation. The establishment of another voluntary 
scheme would simply prolong the existing two-tier system, whereby the 
worst-performing companies would be enabled to operate alongside the best-
performing.” 

40.    However, the Committee also heard evidence which called for the voluntary 
accreditation scheme to be given time to work before a regulatory scheme was 
introduced. In evidence to the Committee, the case was made for delaying the 
implementation of the Bill until the viability and efficacy of voluntary scheme had 
had time to be assessed.  

41.    The written evidence submitted by the Scottish Government set out the 
position of the working group, noting that “there is a consensus among the 
stakeholders on this group that the accreditation scheme should be given the time 
to work before statutory regulation is taken forward.”25 This position was also 
articulated by the Greenbelt Group Limited (GGL) in written evidence, that it would 
“concur in any decision to defer the Bill while the Accreditation Scheme was given 
a chance to work” as it viewed the “the accreditation scheme as having the 
potential to develop and be an effective forum for participating members.”26  

42.    GGL expressed the view that given the progress already made on the 
development of a voluntary accreditation scheme and a code of conduct that this 
work should continue— 

“The accreditation scheme has effectively dealt with things that are being 
considered for inclusion in the code of conduct in the bill, such as dispute 

                                            
23 Law Society of Scotland. Written submission to the Local Government and Communities 
Committee. 
24 Age Scotland. Written submission to the Local Government and Communities Committee. 
25 Housing Markets and Supply Division, Scottish Government. Written submission to the Local 
Government and Communities Committee. June 2010. 
26 Scottish Parliament Local Government and Communities Committee. Official Report,  
8 September 2010, Col 3381. 
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resolution and itemised billing. It also offers an opportunity for various other 
aspects of property management to be examined. Perhaps the accreditation 
scheme offers that opportunity in relation to registration…The accreditation 
scheme should plough on.”27 

43.    Although the Property Managers’ Association Scotland (PMAS) had 
questioned whether “rogue factors” would join a voluntary scheme, it also 
emphasised its support for the accreditation scheme and indicated that the 
introduction of the Bill had resulted in confusion— 

“The PMAS supported the proposal that was made before, and supports the 
current proposal for accreditation. We have worked very hard and been 
involved with the working party during the past 18 months in support of 
accreditation. The bill would be another option for raising standards in 
property management…. The PMAS is concerned that accreditation being so 
far down the line and the Property Factors (Scotland) Bill being introduced 
has led to some confusion”28 

44.    When questioned on the relationship between the register and the work 
that has already been done on the voluntary accreditation scheme, the Minister for 
Housing and Communities expressed the hope that they could be complementary 
as it appeared that “the code that was drafted as part of the original proposed 
voluntary accreditation scheme will fit the bill”.29  

45.    The Committee believes that there is clear evidence testifying to the 
problems encountered by members of the public with property factors and 
that there is therefore a need to proceed with a statutory framework to 
regulate property factors. It concurs with those witnesses who stated that a 
voluntary accreditation scheme would not address the problem of factors 
that provide a poor service to consumers. While the Committee 
acknowledges the work already conducted by the Scottish Government’s 
working group in developing a national voluntary accreditation scheme, it 
does not consider that there is evidence to suggest that this will be 
ultimately successful in addressing inadequate factoring services. It 
therefore supports the approach taken by the Member in Charge of the Bill in 
proposing a statutory framework for the regulation of property factors. 

Register of property factors 
46.     Section 1 of the Bill places a duty on the Scottish Ministers to prepare and 
maintain a register of property factors. The register is to be available for public 
inspection at all times.  

47.    Section 2 of the Bill defines the meaning of “property factor”. The Policy 
Memorandum makes clear that the Bill would not apply to homeowners who “self 

                                            
27Scottish Parliament Local Government and Communities Committee. Official Report, 
8 September 2010, Col 3381. 
28 Scottish Parliament Local Government and Communities Committee. Official Report,  
8 September 2010, Col 3374. 
29Scottish Parliament Local Government and Communities Committee. Official Report, 
22 September 2010, Col 3477. 
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factor”, those who manage property that is not held in common or those who 
manage commercial property. The Policy Memorandum indicates that the Bill’s 
provisions would apply only to property factors providing services to land, 
buildings, or parts thereof, used for residential purposes where the property 
factor— 

• Is a business and manages the common of land or buildings owned by two 
or more persons and used to any extent for residential purposes. 

• Is a local authority or housing association and the parts are owned by it 
and another person in common, or wholly owed by two or more other 
persons in common; and registered social landlords (RSL) managing 
common parts of land or buildings which are owned by two or more people 
(which can be the authority or RSL plus one other person); and 

• Owns and manages or maintains land and buildings, which is available for 
use by the owners of any adjoining or neighbouring residential properties, 
where those owners are by the terms of their title deeds to pay for the cost 
of management or maintenance the land.30  

48.    The Scottish Government raised a concern in written evidence in relation to 
the fact that at least half of the 140-200 property factors in Scotland are likely to be 
local authorities or RSLs. The Scottish Government pointed out that “both 
organisations are already subject to forms of statutory regulation and may expect 
a “passporting” approach to be considered with regard to registration of their 
factoring functions.”31 

49.    The Convention of Scottish Local Authorities stated that “there is some 
concern about the inclusion of Local Authorities and Registered Social Landlords” 
within the meaning of property factor.32 It pointed out that “Both sectors are 
already subject to significant levels of regulation and inspection and it must be 
questioned as to whether the additional financial and administrative burden on 
these organisations is really required or justified.”33 Furthermore, it was concerned  
that “confusion may also arise as to whether the Scottish Housing Regulator, or its 
successor, or other organisation established for regulatory purposes should have 
responsibility for overseeing factoring activity in these sectors.”34  

50.    The Scottish Federation of Housing Associations (SFHA) expressed two 
key concerns in relation to the Bill. SFHA emphasised that it supported the 
“principle of driving up standards of property management” and that while 
standards of factoring by housing associations had been improved in recent years, 
it was “not entirely against the principle of moving beyond voluntary accreditation 
and straight into legislation.”35 However, it indicated that its members had 

                                            
30 Policy Memorandum, paragraph 13. 
31 Housing Markets and Supply Division, Scottish Government. Written submission to the Local 
Government and Communities Committee. June 2010. 
32 COSLA. Written submission to the Local Government and Communities Committee. 
33 COSLA. Written submission to the Local Government and Communities Committee. 
34 COSLA. Written submission to the Local Government and Communities Committee. 
35 Scottish Federation of Housing Associations. Written submission to the Local Government and 
Communities Committee, 9 August 2010. 
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expressed a concern about the cost of registering, as this would be passed onto 
the customer, and about the duplication with the work of the Scottish Housing 
Regulator, which, in the view of SFHA, “ensures that housing associations and co-
operatives are meeting fairly robust standards”.36 SFHA therefore stated that an 
RSL factor should be exempted from paying a registration fee.  

51.    The Committee sought clarification on the number of housing associations 
that act as factors and have been inspected as such.  The Scottish Housing 
Regulator responded that under its “risk-based and proportionate approach to 
regulation”, it would only look specifically at a landlord’s factoring services during 
an inspection, or other regulatory engagement where it had concerns over 
performance or where significant issues had been raised by service users”.  The 
Regulator gave, as an example, an inspection of the Glasgow Housing 
Association’s factoring service which, according to the Regulator had been subject 
to “significant and sustained criticism from owners”.37 

52.    Consumer Focus Scotland (CFS) welcomed the wide definition of property 
factors in the Bill. CFS argued that “in practice very little attention is paid to the 
factoring services provided by RSLs or their subsidiaries.” It also pointed out that 
there was consumer frustration due to the fact that factoring services provided by 
RSLs were under the jurisdiction of the Scottish Public Services Ombudsman 
(SPSO), but SPSO was unable to take complaints regarding trading activities.38 

53.    The Committee notes that the Financial Memorandum accompanying the 
Bill does not anticipate that the cost of a registration scheme, as provided in Part 1 
of the Bill, would incur significant costs to the Scottish Administration.39 It is 
intended that the registration scheme will be self financing and cost neutral as the 
registration costs would be met by property factors and it would be for Scottish 
Ministers to set the fees payable for registration. However, it is likely that start up 
costs will be incurred before any income is generated. 

54.    The Minister for Housing and Communities suggested that an exemption 
for local authorities and housing associations would have an impact on the fees as 
it would leave a significantly reduced pool of property factors from whom the cost 
of the register could be derived through the payment of a registration fee. He 
observed— 

“ …About 200 factors operate in Scotland ... more than 100 of those are in 
the local authority or RSL sector… if we exclude local authorities and housing 
associations, the knock-on impact is that fees on the remainder will be very 
high”40  

                                            
36 Scottish Federation of Housing Associations. Written submission to the Local Government and 
Communities Committee, 9 August 2010. 
37 Scottish Housing Regulator (on behalf of SFHA). Supplementary written submission,  
21 September 2010 
38 Consumer Focus Scotland.Written submission to the Local Government and Communities 
Committee,11 August 2010. 
39 Financial memorandum, paragraph 98. 
40Scottish Parliament Local Government and Communities Committee. Official Report, 
22 September 2010, Col 3472. 
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55.    When asked for her view on whether an exemption from the payment of 
registration fees for RSLs and local authorities would impact on the financial 
viability of the scheme, the Member in Charge responded— 

“I do not think so, because the decision whether RSLs would be subject to a 
fee would be at ministers' discretion …. any minister would consider the 
overall package of costs, expenditure and income. The fact that fees are on a 
sliding scale would help smaller factors who might not have the same income 
as larger ones.”41 

56.    The Committee notes the arguments made for an exemption to be 
available to RSLs and local authorities but is concerned about the impact 
that that would have on other property factors who are not exempt. The 
Committee is satisfied that there is sufficient flexibility in the provisions in 
the Bill to allow Scottish Ministers to arrive at a sustainable fee structure to 
suit the differing size and circumstances of property factors seeking to be 
registered. 

57.    The Committee recognises the concerns raised by SFHA in relation to 
the Bill establishing an additional layer of regulation for RSLs. However, it is 
of the view that despite efforts to address shortcomings in factoring 
services following the publication of the Office of Fair Trading report, those 
living in social housing still encounter problems with the factoring services 
provided by RSLs or those contracted by RSLs to provide factoring 
services.  

58.    The Committee therefore considers that it is appropriate for housing 
associations and local authorities to be included within the meaning of 
“property factor” contained in the Bill.  

59.    As noted above, the meaning of “property factor” also includes a person 
“who owns and manages or maintains land which is available for use by the 
owners of any adjoining or neighbouring residential properties.”42 CFS welcomed 
the intention to regulate land maintenance companies in addition to those 
traditionally regarded as property factors. This reflected a wider recognition that 
property factoring needed to go beyond the factoring of living accommodation 
alone. CFS stated— 

“The reason why we think that land-owning maintenance companies should 
be included in the bill is that…many of the issues that customers who live in 
those spaces raise are to do with things such as cost, the quality of service 
that they receive and communication with their service provider. Those are 
similar to the issues that consumers of property factor services raise, so it 
seems appropriate to use the bill as an opportunity to improve the way in 

                                            
41 Scottish Parliament Local Government and Communities Committee. Official Report, 
29 September 2010, Col 3531. 
42 Property Factors (Scotland) Bill section  2(1)(c). 
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which each of those things are handled on behalf of home owners, 
regardless of which model they live in.”43 

60.    However, land-owning maintenance company that gave evidence to the 
Committee questioned whether it would come within the meaning of “property 
factor” contained within the Bill. Greenbelt Group Limited explained that— 

“The Greenbelt arrangement involves taking responsibility for the land. It is 
directly linked to and aligned with the Title Conditions (Scotland) Act 2003. In 
effect, the arrangement is that, in return for our taking on the responsibility 
and obligation to manage the land, the title burdens require the owners who 
are associated with the land to make a contribution to the cost. That 
mechanism is quite different from a common ownership mechanism. We 
administer our own land, whereas property factors who operate under a 
common ownership-type model administer someone else’s land as 
management.”44 

61.    The Minister for Housing and Communities emphasised that this was a 
technical legal point and that his view was that the “bill covers a lot of Greenbelt’s 
activities, but when such a company owns the land and manages it, the bill is at its 
weakest.”45 The Minister also said: “There is no doubt in our minds that the 
property maintenance and factoring activities of Greenbelt are covered.  There is 
no doubt about that whatsoever”.46  A Scottish Government official explained the 
complexity of the issue— 

“[O]ne of the major issues is that Greenbelt generally owns, manages and 
maintains the land. When we start thinking about issues such as the 
switching of land maintenance companies, or the switching of companies 
generally, that makes it more complicated. If Greenbelt continues to have 
responsibilities for the ownership and insurance of that land, that goes above 
and beyond the responsibilities that it might have to the homeowners who 
live nearby. The issues is quite challenging and…if a move was made to 
dismiss it or replace it as a land maintenance company, agreement would 
also have to be reached about the ownership of the land.”47 

62.    The Committee welcomes the meaning given to “property factors” in 
the Bill. It considers that it is important for the definition to include the 
ownership and management or maintenance of land that is available for use 
by the owners of any adjoining or neighbouring residential properties. The 
Committee considers that consumers should be entitled to a quality service 
and that a company should not be able to avoid the provision of this service 

                                            
43 Scottish Parliament Local Government and Communities Committee. Official Report, 15 
September 2010, Col 3404-5. 
44 Scottish Parliament Local Government and Communities Committee. Official Report, 
8 September 2010, Col 3376-7. 
45 Scottish Parliament Local Government and Communities Committee. Official Report, 
22  September 2010,Col 3468. 
46 Scottish Parliament Local Government and Communities Committee. Official Report, 
22 September 2010, Col 3469. 
47 Scottish Parliament Local Government and Communities Committee. Official Report, 
 22 September 2010, Col 3468. 
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as a land-owning maintenance company. The Committee recognises that 
there may be a need for legal clarity on this issue and calls on the Member in 
Charge to respond to this issue in the Stage 1 debate and consider how the 
provisions in the drafting of the Bill can be tightened to ensure that there is 
no doubt as to whether a land-owning maintenance company is covered by 
the Bill’s provisions. 

Registration 
63.    Sections 3, 4, 5, 6 and 7 of the Bill relate to the procedures for registering 
as a property factor. Section 3 states that a person who is, or intends to become, a 
property factor may apply to the Scottish Ministers for entry in the register. There 
is thus no requirement to register in this section, but section 12 makes it an 
offence to operate as a property factor without registration.  

64.    Under section 3, the Scottish Ministers are given the power to make 
regulations that prescribe for fees, how those fees are to be arrived at and the 
cases in which no fee is payable. The Financial Memorandum states that while it 
would be a matter for Scottish Ministers to determine the fees payable, “it would 
be reasonable to adopt a sliding scale of fees, proportionate to the number of 
properties managed by property factors.”48 The Financial Memorandum estimates 
that the “average cost of registration would equate to £750 to £1,000 per 
annum.”49  

65.    There is a proposal in the Bill at section 3(2)(e) to introduce the 
requirement for property factors to provide details of their portfolios of managed 
properties to the regulatory body. Section 7(2) proposes that such information 
should be updated “as soon as practicable”. In a written submission to the 
Committee, Hacking and Paterson expressed strong views opposing the proposal 
and questioned its purpose— 

“This is quite wrong. In any profession open disclosure of client identities or 
business details is rightly frowned upon as invasion of an area which is 
properly the exclusive preserve of the service provider and the client. If this 
information is required purely to assess volume for charging an appropriate 
registration fee then that can be achieved much less invasively. If on the 
other hand the intention actually is to have public disclosure of the factor’s 
business then Hacking & Paterson oppose this strongly and believe the 
Parliament should be made aware of the new ground which such an 
obligation would be breaking in the professional sector.”50 

66.    This view was supported by Ross and Liddell in its written submission— 

“The requirement to supply a full schedule of all properties managed on 
application is in our opinion invasive and inequitable. Unless there is a very 
good reason, disclosure of a client list should only be required if the tests of 
reasonableness, proportionality and equitability are met. If the details are 
required only to assess fees, totals would suffice. Unless the Minister can 

                                            
48 Financial Memorandum, paragraph 103.  
49 Financial Memorandum, paragraph 103.  
50 Hacking and Paterson. Written submission to the Local Government and Communities 
Committee.11 August 2010. 
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guarantee absolute confidentiality of the details it is also not reasonable to 
ask a company to disclose their client list”51 

67.    The Committee notes the above evidence with regard to the 
disclosure of property factors’ property portfolios and calls on the Member 
in Charge to explain more fully the purpose of such a register during the 
Stage 1 debate.  The Committee also invites the Minister to provide his views 
on section 3(2)(e). 

68.    The Committee also notes that property factors would be asked to 
update such information as soon as practicable after it changes. The 
Committee considers this may be unduly onerous and, if this proposal is 
taken forward, the Committee suggests that it might be more appropriate for 
this information to be updated on an annual basis. 

69.    Under section 4 of the Bill, the Scottish Ministers determine an application 
by considering the applicant is a fit and proper person and either entering the 
applicant on the register or refusing to enter them. If a person has previously been 
registered, he or she must have demonstrated reasonable compliance with the 
code of conduct published under section 13 and any order made against the 
person by the proposed homeowner housing committee. A person will (unless 
otherwise removed) remain on the register for a period of three years from the 
date on which the entry in the register is made.  

70.    Section 5 sets out the considerations that the Scottish Ministers must take 
into account in deciding whether an applicant is a fit and proper person to be a 
property factor. The person can be registered if the Scottish Ministers are satisfied 
that he or she (or any other person who is, or is to be, directly concerned with the 
control or governance of the property factor, has been convicted of any offence 
involving fraud or other dishonesty, violence or drugs; or has practised unlawful 
discrimination on the grounds listed in section 5(1)(b) or has contravened any 
provision of the law relating to tenements, property or debt. 

Removal from register 
71.    Sections 8 and 9 of the Bill provide for removal of a property factor from the 
register. Section 8 gives the Scottish Ministers the power to remove a property 
factor from the register if they consider that the person is no longer a fit and proper 
person to be registered as a property factor or if they have failed to demonstrate 
reasonable compliance with the code of conduct published under section 13 or 
any order made against the property factor by a homeowner housing committee 
(which would be established by Part 2 of the Bill). Section 11 provides a right of 
appeal in cases where the Scottish Ministers have refused to enter a person in the 
register under section 4(5) or have removed a property factor from the register 
under section 8(1).  

72.    Section 9 includes a provision which entitles homeowners to appoint new 
property factors (or decide to manage their properties without appointing a 
property factor) in accordance with the procedures made in relation to such 
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decisions in their title deeds or, as the case may be, the Tenement Management 
Scheme (which provides a default set of rules for the management and 
maintenance of common property within a tenement building). 

73.    The power for Ministers to deregister a factor who is on the register came 
up in relation to two different types of situation. Firstly, it arose in relation to land-
owning maintenance companies and secondly in respect to more traditional 
factoring services.  

74.    It was recognised that the deregistration proposals contained in the Bill 
posed a number of complex issues in relation to land-owning maintenance 
companies. Notably, if such a company was deregistered as a result of a problem 
in one area, there might be consequences for any other site managed by that 
company, even where no problem exists on that site. Also, a question arose as to 
the ownership and liability for the land in question if the property factor, who was 
also the landowner, was deregistered. Additionally, it was pointed out that if a 
company was deregistered it would lose a source of income from factoring that 
would enable it to maintain the land.  

75.    In written evidence to the Committee, Redpath Bruce Property 
Management Limited questioned what the impact on homeowners more generally 
would be when a factor was removed from the register— 

“How does this benefit the homeowner who will then be left in a “no mans 
land” position with no agent, facing significant tasks of arranging self 
factoring or appointing a new agent perhaps at relatively short notice, 
requiring to arrange bank accounts, contracts for insurance, lifts, safety 
system contracts and so on?...Our view is that removal from the register will 
be a significant issue and could lead to buildings being “hijacked” by 
unscrupulous persons seeking to make short term gains.52” 

76.    In evidence to the Committee, the Minister for Housing and Communities 
expressed concern about the consequences, both intended and unintended, of 
deregistration. He questioned— 

“For example, if you deregister a local authority, which is quite possible under 
the bill, what happens? There is no answer… if the bill does not make clear 
what would happen after deregistration and which additional powers and 
resources may be available to deal with the situation, ministers in any 
administration may be reluctant to use that power. In that sense, it could be 
self-defeating.”53 

77.    The Member in Charge of the Bill emphasised in evidence to the 
Committee that the deregistration provisions were intended only to be used when 
there was “sustained failure across the organisation; it would not happen as a 
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result of one individual being concerned or complaining.”54 Mike Dailly further 
explained “there is provision to ensure that deregistration is not something that 
would be done on a nod” as there was a role for the Homeowner Housing 
Committee to recommend that deregistration be considered and for the factor to 
make oral representation.55 He argued that— 

“You would have to have pretty solid evidence that there had been not only 
one failure to comply, because obviously mistakes happen, but, I suspect – 
remember that there is discretion on the part of the ministers-that operating 
the system reasonably ministers would look for a course of conduct in a 
number of examples.”56 

78.    The Property Managers Association Scotland also raised a more general 
concern in relation to the deregistration provisions. It was concerned about the 
arrangements for recovering any charges which were due, explaining that “such 
property managers might have legitimate charges within their accounts that they 
need to pursue people for.”57  

79.    This potential problem was also identified by Redpath Bruce Property 
Management, which noted that section 9(2)(c) would make a property factor 
ineligible to lodge a notice of potential liability for costs under the Tenements 
(Scotland) Act. They argued that, “There needs to be clarification that a Factor is 
entitled to serve a notice in respect of debts properly and reasonably incurred 
before the date of removal.”58 

80.    The Committee considers that the provisions relating to 
deregistration present a number of areas of concern. It recognises that the 
Bill proposes a set of standards to which property factors would have to 
adhere and that moves toward deregistration would only take place once 
dispute procedures had been exhausted, if a factor has not complied with 
the code or if they were no longer considered to be a “fit and proper 
person”. It also recognises the Member in Charge’s argument that a property 
factor would only be deregistered where there was sustained failure and that 
there is a provision to appeal deregistration.  

81.    However, the Committee believes that greater clarity is required in the 
drafting of the Bill to ensure that there are no “unintended consequences”. 
For example, there was a concern that homeowners could be left without a 
property factor and there are potentially serious consequences of 
deregistering a land-owning maintenance company and that there could be 
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legitimate costs that a deregistered property factor might wish to pursue 
through a notice of potential liability.  

82.    The Committee notes that the Member in Charge argued that as the 
Scottish Ministers would be given the power to set the date by which the 
factor is to be removed from the register, that a date could be set in the 
future which would give people sufficient time to make other arrangements.  
However, this in itself might not be sufficient and the Committee considers 
that further solutions should be investigated, such as giving the Scottish 
Ministers the power to remove someone from the register only where they 
are satisfied that transitional arrangements have been put in place and there 
is likely to be continuity of service.   

83.    The Committee therefore calls on the Member in Charge to give 
further consideration to the provisions relating to removal from the register 
and respond to the Committee’s concerns in the Stage 1 debate.  

Offence of operating as a property factor without registration 
84.    Section 12 of the Bill makes it an offence for a person to operate as a 
property factor without being registered. There are exceptions where an 
application has been made but not yet determined on the day on which section 3 
comes into force and where a property factor has been removed from the register 
but an appeal has been made. The offence for operating as a property factor 
without registration is summary conviction to a fine not exceeding level 5 (£5,000) 
on the standard scale or to imprisonment for a term not exceeding six months or to 
both.  

85.    The OFT observed in written evidence to the Committee that, “It is not 
however clear on the face of the Bill how and by whom the prohibition on operating 
as a property factor without registration would be enforced.”59 

86.    The Policy Memorandum states that “Registration is effectively a system of 
licensing, commonly used to safeguard the public interest in relation to a wide 
range of services and products.” These provisions of the Bill would come into force 
on 29 September 2011, or an earlier date should the Scottish Ministers so decide. 
The Policy Memorandum states that this is sufficient lead time for personnel to 
“begin the process of creating the Bill’s register of 140 to 200 property factors” as 
“most of the property factors are already known to the Scottish Ministers”. It is 
proposed that the homeowner housing panel and committee would utilise the 
existing personnel of the private rented housing panel.60 

87.    The Committee notes the evidence it received that there is a lack of 
clarity on how the enforcement provisions would be applied and therefore 
asks the Member in Charge to comment on this in the Stage 1 debate. 
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Code of Conduct 
88.    Section 13 of the Bill places a duty on the Scottish Ministers to prepare a 
code of conduct from time to time setting out minimum standards of practice for 
registered property factors. The Scottish Ministers must publish and consult on a 
draft code, consider any representations made to them as a result of the 
consultation and amend the draft accordingly. The code of conduct must then be 
laid before the Scottish Parliament and published. A registered property factor 
must ensure reasonable compliance with the property factor code of conduct. 

89.    As noted earlier in this report, the Scottish Government has consulted on a 
national voluntary accreditation scheme, the objective of which was to improve 
standards in the industry. The Minister for Housing and Communities indicated in 
evidence that this work could, potentially, be developed into a code of conduct. He 
stated that, “The industry itself has been heavily involved in preparing the code, so 
it would at the very least be a good starting point for the code that is provided for in 
the bill.”61 

90.    In general, the proposal for a code of conduct was welcomed in evidence 
as a means of addressing poor standards of customer service in the property 
factoring industry. However, as there is no detail on the face of the Bill on the 
minimum standards that will be contained in the code of conduct, the evidence 
focused primarily on the principle of introducing such a code.  

91.    Consumer Focus Scotland welcomed the requirement for property factors 
to “adhere to minimum standards of service, set out in a Code of Conduct” as 
research consistently identified problems with the quality of service in terms of the 
work carried out for homeowners and the level of service provided by the factors 
themselves.62 In oral evidence to the Committee, CFS also emphasised the need 
to pitch the code of conduct at the right level so that it did not result in significant 
costs being passed onto consumers.  

92.    The issue of the need for the code of conduct to stay within the parameters 
of devolved competence also emerged in evidence. The Minister for Housing and 
Communities stressed that, “The code of conduct …would have to be within the 
Parliament’s devolved responsibilities.” This would have to be taken into account 
in relation to charges or other areas of consumer protection that might be relevant 
to a code of conduct.  

93.    The Committee considers that a code of conduct will serve a useful 
role in setting out the standards that are to be expected from property 
factors. It recognises, that as a statutory code, the code will serve a purpose 
in improving the standards of service provided by property factors to 
consumers. 

94.    The Committee notes that as detail on the proposed content of the 
statutory code of conduct was not included in the Bill because it is to be 
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prepared subsequently by Scottish Ministers, this made it difficult for  those 
that gave oral evidence or submitted written evidence to give their views on 
anything but the principle of the introduction of such a code.  

95.    The Committee supports the requirement for Scottish Ministers to 
consult on a draft of the code before amending the draft and laying it before 
the Parliament. 

96.    The Committee notes the comments of the Subordinate Legislation 
Committee in respect of section 13 as set out in paragraphs 131 - 132 of this 
report. 

97.    The Committee calls on the Member in Charge to provide more detail 
on the standards that she considers should be included in the code and on 
how the code of conduct can improve the service standards provided by 
property factors without referring to matters which are reserved. 

Part 2 - Dispute resolution 

98.    Part 2 of the Bill proposes the creation of a form of alternative dispute 
resolution between property factors and homeowners by establishing a 
homeowner housing panel and homeowner housing committees (HHC). This 
would be broadly similar to the private rented housing panel and private rented 
housing committees (PRHC) established by Housing (Scotland) Act 2006.  The 
HHC would deal with complaints from homeowners who believed that their factor 
had failed to comply with any term of the contract between them or to ensure 
reasonable compliance with the factors’ code of conduct. 

Dispute resolution 
99.     Sections 15 to 20 of the Bill establish a dispute resolution system. Section 
15 confers additional functions on the private rented housing panel and 
committees which they will exercise as the homeowner housing panel and the 
homeowner housing committees. Under section 16 of the Bill, a homeowner may 
apply to the homeowner housing panel for determination of whether a property 
factor has failed to comply with any term of contract between the homeowner and 
the property factor and to ensure reasonable compliance with the property factor 
code of conduct.  

100.   Section 17 sets out the referral process for a complaint, requiring the 
president of the homeowner housing panel to decide whether to refer the 
application to a homeowner housing committee or whether to reject it. It sets out 
the grounds on which an application may be rejected and provides for notice to be 
given of the rejection of a proposal. Section 18 sets out the process for 
determining an application by a homeowner housing committee. If the committee 
is satisfied that the property factor has failed to comply with the contractual duties, 
the committee may make a property enforcement order. A property enforcement 
order requires the property factor to execute such action as the homeowner 
housing committee considers necessary and, where appropriate, make such 
financial payment to the homeowner as the committee considers reasonable. 
Under section 22, where the committee decides that a property factor has failed to 
comply with the property factor enforcement order, the committee must serve 
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notice of that failure on the Scottish Ministers. A person who fails to comply with 
an enforcement order, without reasonable excuse, commits an offence liable on 
summary conviction to a fine not exceeding level 3 (£1,000) on the summary 
scale. 

101.   In oral evidence to the Committee, Mike Dailly explained how the existing 
structure of the PRHP would be used for the homeowner housing panel and 
homeowner housing committees— 

“Part 2 of the bill suggests that we could use that existing infrastructure in 
Scotland – staff and people have already been appointed…I do not think that 
it would cost much money to use a structure that we already have to provide 
a real solution for homeowners.”63 

102.   Many of the written submissions received by the Committee, particularly 
those from individuals, testified to the range and severity of problems that 
homeowners had with factors and the difficulties in resolving disputes when they 
arose. As noted earlier in this report, Mike Dailly indicated that a significant 
number of cases involving property factors were dealt with by the sheriff courts. He 
believed that an effective and robust dispute resolution procedure would therefore 
assist in easing the pressure on the court system and addressing the problems 
encountered by homeowners. In evidence to the Committee, he commented on 
the way in which disputes could escalate, resulting eventually in legal action in the 
courts— 

“If you look at our small claims courts…you will see that they are swamped 
by property factors raising actions for payment. Some of the actions are 
legitimate, but others involve the addition of all sorts of costs, and there are 
issues with overcharging… There was a case in the press just last week of a 
woman who had not paid a factor's bill of a few hundred pounds and who 
ended up with a bill for a million pounds. The case ended in bankruptcy. She 
lost her legal aid and the whole situation exploded.”64 

103.   The need for an effective system for resolving disputes was also articulated 
by the property factors industry. Greenbelt Group Ltd stated that involvement in 
long-running disputes and court cases affected the “equilibrium of the business” 
and that a dispute resolution mechanism was therefore “a good thing for the 
industry.”65 

104.   While there was a widespread recognition in evidence concerning the need 
for a dispute resolution system, there were differing views as to what form that 
should take. 
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105.   The Property Managers Association Scotland supported the Scottish 
Government’s proposal, linked to the accreditation scheme, that there should be 
an ombudsman rather than the system proposed by the Bill— 

“The biggest problem in property management is redress; no one has 
anywhere to go if they feel that they are not getting a good level of service. 
We believe that the accreditation scheme combats that with an ombudsman 
service, and that it contains a good redress proposal.”66 

106.   CFS also had reservations about the dispute resolution system proposed in 
the Bill, primarily on the basis of the use of public funding. It emphasised that it 
was “not convinced that using public funding to establish a complaints mechanism 
for a private sector market is desirable.”67 It also noted that PRHP and committees 
had been “criticised for low awareness amongst consumers.”68 Instead, it too 
supported an ombudsman scheme— 

“In contrast, the industry would fund the ombudsman scheme, as property 
managers would pay a fee each time the ombudsman investigated a case 
against them. Consumers understand more the concept and role of an 
ombudsman.”69 

107.   The Minister for Housing and Communities explained the Scottish 
Government’s preference for an ombudsman system to the Committee— 

“I accept that dispute resolution is another difficult issue. Our preference is 
some kind of ombudsman system...There is quite a large number of 
ombudsman systems in the private and public sectors, and our view is that it 
is probably easier and simpler to have an ombudsman system than to have a 
complex machinery for settling disputes.”70 

108.   In oral evidence to the Committee, Mike Dailly explained the approach 
taken in the Bill, arguing— 

“The nature of factoring disputes is that there are technical issues about the 
state of the premises, factually complex issues to resolve and complicated 
issues of contract law. Given that nature, such disputes lend themselves 
more to being determined by a quasi-judicial forum such as that proposed in 
the Bill. An ombudsman scheme is not designed for that type of dispute 
resolution.”71 
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109.   The Committee is convinced of the need for an improved system for 
resolving disputes between homeowners and factors as it is clearly an area of 
consumer detriment. The evidence that the Committee has received on the Bill 
testifies to the volume of disputes that arise and the misery that they can cause for 
homeowners.  

110.   The Committee recognises that complaints against property factors can 
often be very technical and concurs that a homeowner housing panel will provide 
an effective structure for dealing with such complaints. 

 Costs of the homeowner housing panel 
111.   The Financial Memorandum identifies the costs linked to the homeowner 
housing panel as including staff fees and expenses, obtaining reports and the hire 
of premises for hearings. It states that the “costs are expected to be modest as the 
Bill would utilise the existing infrastructure of the private rented housing panel” and 
explains that the “precise cost cannot currently be quantified since it will be 
demand-led” but that they were “unlikely to exceed the current budget for the 
PRHP.”72  The Budget for the PRHP in 2007/08 was £428,000 with an actual 
spend of £386,482 for the year. Similarly in 2008/09 the budget was £414,000, 
with a spend for the year of £377,877.73 

112.   In evidence to the Committee, the Member in Charge argued that the 
registration scheme would have a “preventative effect”.74  In terms of the numbers 
of people taking disputes to the homeowner housing panel, she stated— 

“At this point, it is impossible to pin down the number of people who would go 
to the second stage having exhausted the first stage, but I suspect that there 
would be a flurry in the first year or so and that things would die down to a 
level that could be planned for year on year. In particular, if factors found that 
they were coming up against the panel and adjudications were being made 
against them, they would get their house in order if that were not already the 
case.”75 

113.   When questioned by the Committee as to whether the Scottish Government 
would meet the proposal for dispute resolution costs contained in the Bill, the 
Minister for Housing and Communities said that, “At the moment we have no 
intention to amend those provisions.”76 When asked if he was content with the 
estimate of costs made by the Member in Charge for running such a scheme, he 
stated, “We have no problems with any aspect of that at the moment.”77 

114. The Committee notes with concern that the cost of the homeowner 
housing panel is subject to variable factors that make a calculation of the 
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definitive costs problematic at this time. It therefore calls on the Member in 
Charge and the Minister to provide further information about both the panel 
and Ombudsman options on how costs can be contained. 

Switching property factor 

115.   A major issue to emerge from both the oral and written evidence, although 
the Bill does not directly deal with it, was the capacity for homeowners to switch 
factor. The barriers to switching property factor had also emerged in the OFT’s 
market study on property managers in Scotland. In evidence to the Committee, the 
OFT indicated that it had “found that less than 1 per cent of people who employed 
a property manager switched each year, compared with significantly higher levels 
for utilities”.78 The OFT identified the need for collective decisions by homeowners 
to be a key factor in restricting switching. 

116.   PMAS explained the difficulties faced by consumers in switching property 
factor— 

“I think everyone will know that some deeds of conditions make it very 
difficult for consumers to transfer property managers. In some cases, it is 
almost impossible. They can change if they have more than 50 per cent of 
the owners in attendance at a meeting and so on but, given the apathy that 
can exist, that can be difficult to achieve. 

“In some cases, it is written into the deeds of consideration that one company 
manages the property for five years from the sale of the last flat in a new 
development. Again, that is very restrictive to consumers who are getting a 
really poor service but can do nothing about it.”79  

117.   The Committee heard evidence indicating that switching was even more 
difficult where land-owning maintenance companies were concerned. The OFT 
explained— 

 “With land maintenance, there are obviously additional issues. Often, a 
larger number of customers is involved – rather than there being eight flats in 
a block, there might be dozens of houses on an estate – so getting a majority 
is much more difficult. An additional difficulty in a land maintenance model is 
that ownership is typically in the hands of a land maintenance company, so 
there must be mechanisms for transferring ownership.”80 

118.   CFS called for the Bill to be clarified in order to address the specific 
difficulties faced in switching when a land-owning maintenance company was 
concerned. CFS argued that the Bill— 
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  “[O]ffers an opportunity to clarify the legal position of consumers of land-
owning maintenance companies and their ability to switch provider … We 
would like the relevant provisions of the Title Conditions (Scotland) Act 2003 
to be amended to make it clear that home owners who currently receive 
services from a land-owning maintenance company can switch provider 
through the same process as consumers of other property management 
service.”81 

119.   Greenbelt Group Action argued that there was “a lack of clarity about 
…rights to sack and replace a provider.”82 It also suggested that, “Amendments 
could be made to the Title Conditions (Scotland) Act 2003 to allow a community to 
fire its service provider on a two-thirds majority, which is what people with 
traditional factoring arrangements would do under that legislation.”83 

120.   When questioned by the Committee about the need for comprehensive 
legislation that facilitates switching, the Minister for Housing and Communities 
observed— 

“I am attracted to that proposition, because competition in the sector would 
be a good safeguard for the people who are the end users and who have to 
pay the factors. If it was relatively easy to switch factor, that would be a real 
incentive for factors to take complaints seriously. I am not saying that that is 
the total solution and I still think that the main provisions in the bill are 
valuable, but the ability to switch factor fairly easily could be a powerful tool 
for the consumer.” 

121.   The Member in Charge of the Bill expressed the hope “that registration will 
help to ensure that there are fewer instances of people reaching the stage at 
which they feel that switching is the best option for them.” She further pointed 
out— 

“People often want to switch because they have had an unsatisfactory 
experience with their factor, and sometimes if you probe more deeply into the 
case, you find that it is over a relatively small issue, such as work being done 
badly or bills not being transparent. Problems of that nature can be 
addressed by the registration element of the bill. Switching is not necessarily 
the be-all and end-all, because people would have to ensure that they were 
switching to a factor who would do a better job. Registration would also be 
important in that situation.”84 

122.   The Committee considers that difficulties faced by homeowners in 
switching property factor represents a major issue, particularly in relation to 
land-owning maintenance companies. While it recognises that there may be 
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less need for homeowners to switch once the provisions in the Bill raise 
standards in the sector, it nevertheless believes that a simplification of the 
process would be of benefit to the consumer. The Committee believes this is 
an important issue that might require legislation. However, the Committee 
also recognises it is a very complex issue and therefore calls on the Scottish 
Government to undertake further research. 

 POLICY MEMORANDUM  

123.   The Committee is content with the Policy Memorandum that 
accompanied the Bill. 

SUBORDINATE LEGISLATION COMMITTEE REPORT 

124.   The Subordinate Legislation Committee considered the delegated powers 
provisions in the Property Factors (Scotland) Bill and its report can be found at 
Annexe C. 

125.   The Committee notes that the Subordinate Legislation Committee drew the 
attention of the Parliament to section 3(4) – Fees for applications (Registration); 
section 7(4)  – Fees for applications; section 13 –  Property factor code of conduct; 
section 26 – Delegation of functions. The Committee also notes that the 
Subordinate Legislation Committee did not consider it necessary to draw the 
attention of the Parliament to the delegated powers in sections 3(2)(f), 11(12), 15, 
24 and 29. 

126.   The Committee notes that the Subordinate Legislation Committee has 
indicated that section 29(3) of the Bill is rendered obsolete by section 8(2) of the 
Interpretation and Legislative Reform (Scotland) Act 2010. There appears to be no 
need for that subsection, which provides that the order may appoint different days 
for different purposes, as this is already implied in section 8(2) of the 2010 Act. 

127.  The Committee therefore calls on the Member in Charge to introduce 
an amendment at Stage 2 to leave out section 29(3). 

128.   In relation to section 3(4) on fees, the Committee notes that section 3(5) 
and section 7 are to be set at levels to achieve cost recovery, but cannot be set 
beyond the cost recovery level. The Committee concurs with the Subordinate 
Legislation Committee’s view that as section 3(5) contains a statutory requirement 
that Ministers must ensure that over two years the fee income does not exceed the 
total costs incurred. The procedure to achieve this proposed in the Bill is to 
prescribe fees in advance and allow year on year concomitant adjustments based 
on fee income for the year. The Committee concurs with the Subordinate 
Legislation Committee view that “it is doubtful how the Scottish Ministers 
will be in a position to comply with the requirement in section 3(5), that fee 
income under sections 3 and 7 “taking one financial year with another” shall 
not exceed the costs of exercising the functions under Part 1, through the 
mechanism of the power to prescribe the application fees (in advance) in 
section 3(4).” 
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129.  The Committee notes that the Subordinate Legislation Committee’s 
suggestion that placing Ministers under a duty to have regard to the 
principle that fees should not exceed estimated costs, when setting the fees, 
may achieve the objective without the difficulties which the Subordinate 
Legislation Committee has identified. The Committee calls on the Member in 
Charge to address this issue by bringing forward amendments at stage 2. 

130.  In relation to section 7(4) the Committee notes that the Subordinate 
Legislation Committee is content that the power to prescribe the fees in 
section 7(4) should be exercisable by regulations, and that negative 
resolution procedure is appropriate. 

131.   In relation to section 13 on the property factor code of conduct, the 
Committee notes that the code of conduct has an important legal effect as the 
Scottish Ministers may remove a factor from the register, should a factor fail to 
comply with the code. Deregistration would remove their entitlement to provide 
factoring services and their ability to operate as a factor. 

132.   Having regard to the legal consequences of the code and that it would 
specify minimum standards for property factors, the Committee concurs with the 
Subordinate Legislation Committee’s recommendation that the code of 
conduct be laid before Parliament under section13(3) and be subject to 
annulment by resolution. The Committee also concurs with the Subordinate 
Legislation Committee’s recommendation that in relation to section 13(2)(a), 
that there should also be a requirement for the Scottish Ministers to lodge 
the draft code in the Parliament, as well as publishing it, and that Ministers 
should be required to consider any representations about the draft made by 
any members of the Parliament. 

133.   In relation to section 26 on the delegation of functions, the Committee notes 
that this would be a significant power conferred on Scottish Ministers to delegate 
certain of their functions under the Bill to other persons. The functions which are 
excluded are the power to make regulations or orders, powers related to the 
setting of the level of fees and those relating to laying documents before the 
Parliament. Use of this power would amend the Bill in such a way so that the 
operation of the provisions of the Bill could be delegated to a person or persons 
unspecified in the Bill. 

134.   The Committee concurs with the recommendation of the Subordinate 
Legislation Committee that in relation to section 26(1), the power of the 
Scottish Ministers to delegate functions under the Bill by order, should be 
subject to affirmative resolution procedure. 

FINANCE COMMITTEE REPORT 

135.   The Finance Committee agreed to adopt a level one scrutiny in its 
consideration of the Financial Memorandum of the Bill. At this level of scrutiny, no 
report is produced or formal evidence taken, but the Finance Committee does 
seek written evidence from affected organisations.  
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136.   In a letter to the Convener of the Local Government and Communities, the 
Convener of the Finance Committee said that no written submissions had been 
received on the Financial Memorandum.85 

GENERAL PRINCIPLES OF THE BILL 

137.   In relation to the main objectives of the Bill, the Committee recognises 
the arguments for the primary objective of creating a statutory framework 
which would protect Scottish homeowners who contract with property 
managers. It concurs with the Member in Charge that legislation is needed to 
require property factors to be registered, to ensure that they are fit and 
proper persons operating in accordance with a code of conduct and that 
there is an effective dispute resolution system.  

138.   However, the Committee considers that there are a number of areas 
within the Bill that require either amendment or further consideration. These 
have been highlighted in the body of this report. With these caveats, the 
Committee supports the general principles of the Bill and recommends to 
the Parliament that they be approved. 

 

                                            
85 Scottish Parliament Finance Committee. Written submission to the Local Government and 
Communities Committee, 13 September 2010. 
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ANNEXE A: EXTRACTS FROM THE MINUTES OF THE LOCAL GOVERNMENT 
AND COMMUNITIES COMMITTEE 

18th Meeting, 2010 (Session 3) Wednesday 23 June 2010 

1. Decision on taking business in private: The Committee agreed to take items 
11 and 12 in private. The Committee also agreed that its consideration of the 
evidence heard and its draft report on the Property Factors (Scotland) Bill should 
be taken in private at future meetings.  

12. Property Factors (Scotland) Bill (in private): The Committee agreed its 
approach to the scrutiny of the Bill at Stage 1 and agreed to delegate to the 
Convener responsibility for arranging for the SPCB to pay, under Rule 12.4.3, any 
expenses of witnesses. 

19th Meeting, 2010 (Session 3) Wednesday 8 September 2010 

1.  Decision on taking business in private: The Committee agreed to take item 
5 in private. 

4.  Property Factors (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from— 

David Ogilvie, Policy and Strategy Manager, Scottish Federation of Housing 
Associations; 

Alex Middleton, Managing Director, Greenbelt Group Ltd; 

David Reid, Company Secretary, Chief Executive's Office, Hanover (Scotland) 
Housing Association Limited; 

Lorraine MacDonald, Vice President, Property Managers Association Scotland. 

5.  Property Factors (Scotland) Bill (in private): The Committee discussed 
future evidence sessions for the Bill. 

20th Meeting, 2010 (Session 3) Wednesday 15 September 2010 

Property Factors (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from— 

Peter Lukacs, Director, Markets and Projects - Infrastructure, Office of Fair 
Trading; 

Douglas White, Senior Policy Advocate, Consumer Focus Scotland; 

Paula Hoogerbrugge, Greenbelt Group Action; 

Elizabeth Murray, Stonelaw Court Owners' Association. 
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Property Factors (Scotland) Bill (in private): The Committee considered the 
main themes arising from the evidence heard to date. 

21st Meeting, 2010 (Session 3) Wednesday 22 September 2010 

Property Factors (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from— 

Alex Neil MSP, Minister for Housing and Communities, Stephen White, Head of 
Consumers in Private Housing, and Simon Stockwell, Family and Property Law, 
Civil Law Division, Scottish Government. 

Property Factors (Scotland) Bill (in private): The Committee considered the 
main themes arising from the evidence heard to date.  

22nd Meeting, 2010 (Session 3) Wednesday 29 September 2010 

Property Factors (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from— 

Patricia Ferguson, MSP, Scottish Parliament; 

Mike Dailly, Principal Solicitor, Govan Law Centre. 

Property Factors (Scotland) Bill (in private): The Committee considered the 
main themes arising from the evidence heard to date.  

25th Meeting, 2010 (Session 3), Wednesday 3 November 2010 

Property Factors (Scotland) Bill (in private): The Committee considered a draft 
Stage 1 report. 

26th Meeting, 2010 (Session 3), Wednesday 10 November 2010 

Property Factors (Scotland) Bill (in private): The Committee considered a draft 
Stage 1 report. 
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ANNEXE B: CORRESPONDENCE FROM THE FINANCE COMMITTEE 

1. As you are aware, the Finance Committee examines the financial implications 
of all legislation, through the scrutiny of Financial Memoranda.  The Committee 
agreed to adopt level one scrutiny in relation to the Property Factors (Scotland) 
Bill.  Applying this level of scrutiny means that the Committee does not take 
oral evidence or produce a report, but it does seek written evidence from 
affected organisations. 

 
2. The Committee did not receive any submissions on the FM. If you have any 

questions about the Committee’s scrutiny of the FM, please contact the clerks 
to the Committee via the contact details above. 

 
 
 
 
Andrew Welsh MSP 
Finance Committee Convener 
 
13 September 2010 
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ANNEXE C: SUBORDINATE LEGISLATION COMMITTEE REPORT 

 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. At its meetings on 5 and 26 October 2010, the Subordinate Legislation 
Committee considered the delegated powers provisions in the Property Factors 
(Scotland) Bill at Stage 1.  The Committee submits this report to the Local 
Government and Communities Committee as the lead committee for the Bill under 
Rule 9.6.2 of Standing Orders.  

OVERVIEW OF THE BILL 

2. The Property Factors (Scotland) Bill (“the Bill”) was introduced in the 
Parliament on 1 June 2010 by the Patricia Ferguson MSP. 

3. Correspondence between the Committee and Patricia Ferguson is 
reproduced in the Annexe. 

4. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in sections: 3(2)(f), 11(12), 15, 24 and 29. 

5. The Committee also noted that section 29(3) of the Bill is rendered obsolete 
by section 8(2) of the Interpretation and Legislative Reform (Scotland) Act 2010.  
There appears to be no need for that subsection, providing that the order may 
appoint different days for different purposes.  This is already implied by section 
8(2) of the 2010 Act. 

Delegated powers provisions 

Section 3(4): Fees for applications  

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure: Negative procedure 

6. Section 3(3)(b) requires an application for registration as a property factor to 
be accompanied by a fee determined by the Scottish Ministers. Section 3(4) 
confers the power to prescribe those fees by regulations. This includes how the 
fees are to be arrived at, and the cases where no fee is payable. 

7. Section 3(5) makes clear that, while fees under this section and also 
section 7 may be set at a level that allows the Scottish Ministers to recoup the 
costs of exercising their functions under the Bill, they cannot be set beyond that 
cost-recovery level.  (The power in section 7 is outlined below.) 

8. The Committee asked, in relation to section 3(4) and (5) and section 7(4), for 
an explanation of how the Scottish Ministers (at the date of exercising these 
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delegated powers to prescribe the fee levels) shall be in a position to comply with 
the duty in section 3(5), that fee income under sections 3 and 7 “taking one 
financial year with another” shall not exceed the costs of exercising the functions 
under Part 1. 

9. The Committee also asked on what date/s is it to be established that the 
Scottish Ministers have complied with the requirement in section 3(5) (by 
prescribing the fee levels in regulations), and in the absence of provision in that 
subsection, what would the consequences be if there is a failure to comply? 

10. The member sponsoring the Bill has responded, that the purpose of section 
3(5) is to ensure that fees charged for the administration of the register do not 
include an element of profit or cross-subsidisation of some other “non-register”, or 
other Scottish Government function.  In year 1 the Scottish Ministers would require 
to estimate the running costs, but any under-estimate or over-estimate in year 1 
against actual costs would have to be corrected by a concomitant increase or 
decrease in future fees, which would ensure compliance with section 3(5). 

11. The response also clarifies that the intention is that non-compliance with 
section 3(5) would occur, for example, if after 2 years the fees charged for the 
administration of the register exceeded the actual running costs. The response 
explains that if the Scottish Ministers failed to comply with section 3(5), a 
registered property factor would be entitled to seek a judicial review of the 
Ministers for acting unlawfully and ultra vires of section 3(5). 

12. In relation to section 3(4), the Committee is satisfied that the power to 
prescribe fees may properly be exercisable by regulations. It would also accept 
that negative resolution procedure appears to be a suitable level of Parliamentary 
scrutiny for the exercise of the power. 

13. In relation to section 3(5), the Committee’s focus is on how the power to 
prescribe fees in section 3(4) can be properly exercised, to secure the proposed 
duty in section 3(5), rather than the underlying policy of the provisions, or the 
potential remedies if the requirement is not met.  The response indicates that “any 
under-estimate or over-estimate in year 1 against actual costs would have to be 
corrected by a concomitant increase or decrease in future fees, which would 
ensure compliance with section 3(5).” 

14. .   It appears that the ability to meet the section 3(5) requirement would also 
depend on the total costs actually incurred (over 2 years), and the number of 
applications submitted (under both sections 3 and 7), while the application fee 
level/s would require to be prescribed in advance. 

15. The Committee is content that, in relation to section 3(4), the delegated 
power to prescribe fees is exercisable by regulations, and that negative 
resolution procedure is appropriate. 

16. While the Committee recognises the policy intention, it is doubtful how 
the Scottish Ministers will be in a position to comply with the requirement in 
section 3(5), that fee income under sections 3 and 7 “taking one financial 
year with another” shall not exceed the costs of exercising the functions 
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under Part 1, through the mechanism of the power to prescribe the 
application fees (in advance) in section 3(4).  The Committee asks the 
sponsoring member to consider this aspect further, in advance of Stage 2 of 
the Bill. 

17. The Committee suggests that placing Ministers under a duty to have 
regard to the principle that fees should not exceed estimated costs, when 
setting the fees, may achieve the objective without the difficulties which the 
Committee has identified. 

Section 7(4): Fees for applications 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure: Negative procedure 

18. Section 7(3) requires that a notice under section 7(2) must be accompanied 
by such fees as the Scottish Ministers may determine.  A section 7(2) notice is 
from the responsible person from any registered property factor, notifying Ministers 
of any changes in the information supplied in their application for registration. 

19. Section 7(4) gives the Scottish Ministers power to prescribe those fees by 
regulations (similarly as for section 3). Again, how fees are to be arrived at can be 
prescribed, and the cases where no fee is payable. 

20. The Committee is content that the power to prescribe the fees in 
section 7(4) should be exercisable by regulations, and that negative 
resolution procedure is appropriate. 

Section 13: Property factor code of conduct 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Code of conduct 
Parliamentary procedure: Code laid before the Parliament; order (SSI, 

subject to no procedure) brings code into 
force (s. 13(3)(c) and 27(3)) 

21. Section 13(1) requires the Scottish Ministers from time to time to prepare a 
code of conduct setting out minimum standards of practice for registered property 
factors.  By section 13(4), a registered property factor must ensure reasonable 
compliance with the code, for the time being in force. The Code of Conduct has an 
important legal effect. By section 8, the Scottish Ministers may remove a factor 
from the register (which removes their entitlement to operate as a property factor), 
if the factor has failed to demonstrate reasonable compliance with the Code. 

22. Section 13(2) and (3) sets out procedures for consultation and laying the 
issued code in Parliament. By section 13(3)(c), the Scottish Ministers must bring 
the code into force on a day appointed by order, with no further Parliamentary 
procedure (section 27(3)). 

23. The Committee asked the member sponsoring the Bill for an explanation why 
it is considered to be an appropriate level of scrutiny of the code of conduct under 
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section 13, that it is laid in the Parliament prior to publication, but without a stated 
period of time for the Parliament to consider it in its laid form before publication, or 
any requirement for approval by resolution? 

24. The member responds that she accepts the implication of the Committee’s 
concern in relation to the proposed procedure, and accepts it would be appropriate 
to subject the Code to the negative resolution procedure for statutory instruments 
(so that the Code would be subject to annulment by resolution, after being laid.) 

25. Having regard to the legal consequences of the Code and that it would 
specify minimum practical standards for property factors, the Committee would 
accept that the sponsoring member’s proposal that the Parliament would have the  
ability, ultimately, to annul the Code appears to be a useful and appropriate one. 

26. Under section 13(2) of the Bill, it would also be possible for members of the 
Parliament to make representations on the proposed draft code, prior to it being 
laid.  The Committee considers that it would be useful, in relation to the 
requirement in section 13(2)(a)(i) to publish a draft of the code, if there was also a 
requirement for the draft to be lodged in the Parliament, so it would specifically 
come to the attention of members.  In relation to section 13(2)(a)(iii), it would also 
be appropriate for the Scottish Ministers to consider any representations about the 
draft made by members of the Parliament. 

27. The Committee recommends that, in accordance with the response 
from the member sponsoring the Bill, the code of conduct to be laid before 
Parliament under section 13(3) should be subject to annulment by 
resolution. 

28. The Committee also recommends, in relation to section 13(2)(a), that 
there should also be a requirement for the Scottish Ministers to lodge the 
draft code in the Parliament (as well as publishing it) and that Ministers 
should be required to consider any representations about the draft made by 
any members of the Parliament. 

Section 26: Delegation of functions 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure: Negative resolution 

29. Section 26 confers power on Scottish Ministers to be able to delegate their 
functions under the Bill to other persons. The Explanatory Note states that for 
example this could be used to arrange for another person or body to carry out the 
functions of receiving and determining applications for entry in the register of 
property factors. 

30. Section 26(2) excepts from this the powers to make regulations or orders, 
those relating to setting fees, and those relating to laying documents before the 
Parliament. 

86



Local Government and Communities Committee, 10th Report, 2010 (Session 3) — 
Annexe C 

 37

31. The Committee asked for explanation why negative resolution rather than 
affirmative has been selected as the appropriate level of scrutiny for the exercise 
of this delegated power. 

32. The member sponsoring the Bill has responded that there are precedents for 
the delegation of Ministerial administrative functions to be subject to negative 
resolution procedure.  However, it is also indicated that the sponsoring member 
would have no objection in principle to affirmative resolution procedure being 
applied to the exercise of this power. 

33. The Committee considers that the power to delegate the whole functions of 
Scottish Ministers under this Bill (except for the matters as explained above) would 
be a significant power. In effect it would amend the Bill so that the operation of the 
provisions by the Scottish Ministers could be delegated to some other person or 
persons, unspecified by the Bill.   The arrangements for registration have serious 
consequences.  For example a person who operates as a property factor while 
unregistered is guilty of an offence. 

ANNEXE (Subordinate Legislation Committee Report) 

LETTER FROM SUBORDINATE LEGISLATION COMMITTEE TO PATRICIA 
FERGUSON MSP DATED 5 OCTOBER 2010 

As part of its remit, the Subordinate Legislation Committee is required to consider 
and report on all proposed delegated powers in all Bills before the Parliament.   
 
The Subordinate Legislation Committee considered your Bill at its meeting on 
Tuesday 5 October and seeks an explanation of the following matters. 
 
Section 3(4): Fees for applications 
 
The Committee asks in relation to section 3(4) and (5) and section 7(4)–– 
 
• for an explanation of how the Scottish Ministers (at the date of exercising 

these delegated powers to prescribe the fee levels) shall be in a position to 
comply with the duty in section 3(5), that fee income under sections 3 and 7 
“taking one financial year with another” shall not exceed the costs of exercising 
the functions under Part 1? 

 
(This is assuming that it appears that future fee income, and also possibly the 
costs of exercising the Bill functions (for any particular future financial year) might 
only be estimated amounts at the date of making any regulations, and that fee 
income received might depend on the number of applications received). 
 
• on what date/s is it to be established that the Scottish Ministers have complied 

with the requirement in section 3(5) (by prescribing the fee levels in 
regulations), and in the absence of provision in that subsection, what would the 
consequences be if there is a failure to comply? 
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Section 13: Property factor code of conduct 
 
The Committee asks for an explanation why it is considered to be an appropriate 
level of scrutiny of the code of conduct under section 13, that it is laid in the 
Parliament prior to publication, but without a stated period of time for the 
Parliament to consider it in its laid form before publication, or any requirement for 
approval by resolution? 
 
Section 26: Delegation of functions 
 
The Committee asks for an explanation why it has been considered that negative 
resolution procedure is the appropriate level of scrutiny for the delegated power 
contained in section 26, given the apparent significance of this power to delegate 
functions under the Bill? 

 

LETTER FROM PATRICIA FERGUSON MSP TO SUBORDINATE 
LEGISLATION COMMITTEE DATED 13 OCTOBER 2010 

Thank you for your letter of the 5th October concerning the Committee's scrutiny of 
the Property Factors (Scotland) Bill.  Please find below my response to the points 
raised by the Committee.  I hope that this information provides comfort to the 
Committee but should there be any further points arising from this information I 
would be happy to try to clarify matters further. 
 
The purpose of section 3(5) is to ensure that fees charged for the administration of 
the register do not include an element of profit or cross-subsidisation of some 
other non-register or other Scottish Government function. Accordingly, in year 1 
the Scottish Ministers would have to estimate the running costs, however any 
under-estimate or over-estimate in year 1 against actual costs, would have to be 
corrected by a concomitant increase or decrease in future fees, which would 
ensure compliance with section 3(5). 
 
There is no date specified, and non-compliance would occur, for example, if after 
two years, the fees charged for the administration of the register exceeded the 
actual running costs; i.e. there was clear evidence that a surplus was being 
extracted. In that eventuality, if the Scottish Ministers failed to comply with section 
3(5), any registered property factor would be entitled to seek a judicial review of 
the Ministers for acting unlawfully and ultra vires of section 3(5). It will be noted 
that the purpose of section 3(5) is to ensure fairness for those businesses paying 
for the cost of the register. 
 
I accept the implication of the Subordinate Legislation Committee’s concern as 
regards the making of the Code under section 13, and therefore accept it would be 
appropriate to subject the Code to the normal negative resolution procedure for 
statutory instruments. 
 
There are precedents in recent Acts of the Scottish Parliament for the delegation 
of Ministerial administrative functions to be subject to negative resolution 
procedure, for example section 8 of the Debt Arrangement and Attachment 
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(Scotland) Act 2002, which allows for the Scottish Ministers to delegate the 
functions of operating the ‘Debt Arrangement Scheme’ (presently delegated to the 
Accountant in Bankruptcy); and therefore we would submit that section 26 was not 
unusual in that respect. However, if the Committee took the view more scrutiny 
was required here, by way of affirmative resolution procedure, I would have no 
objection in principle. 
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Property Factors (Scotland) Bill: 
Stage 1 

The Convener: Item 4 is oral evidence at stage 
1 of the Property Factors (Scotland) Bill. I 
welcome our witnesses: David Ogilvie is policy 
and strategy manager at the Scottish Federation 
of Housing Associations; Alex Middleton is 
managing director of Greenbelt Group Ltd; David 
Reid is company secretary, chief executive’s 
office, at Hanover (Scotland) Housing Association; 
and Lorraine MacDonald is vice president of the 
Property Managers Association Scotland. Given 
time constraints and the size of the panel, I 
propose that we go straight to questions. I hope 
that that is agreeable. 

John Wilson: Do the witnesses think that the 
bill, if enacted, would benefit the many residents 
who think that factoring services are not delivering 
benefits to their communities? 

David Ogilvie (Scottish Federation of 
Housing Associations): The SFHA welcomes 
the bill. We are fairly content that, by and large, 
the services that are provided by housing 
associations are more than up to the standards 
that are set out in the bill—particularly in the light 
of the fact that lately we have been doing a lot of 
work on the matter. 

Some housing associations and co-operatives in 
Scotland have been thrown into a factoring role, 
some have grasped the role because they have 
seen an opportunity and some are growing 
factoring as a social enterprise opportunity. More 
than 47,000 properties under the management of 
housing associations in Scotland and an additional 
35,000 owners receive services from a subsidiary 
company of a housing association, or from the 
housing association itself. 

In the light of some failings in the sector, we 
sought to produce a guidance document on 
factoring; we sent a copy to the committee with 
our submission. The sector is already very well 
regulated under the auspices of the Scottish 
Housing Regulator. When that regulation is 
combined with the guidance, the sector is ready to 
go. 

We give a thorough welcome to the Property 
Factors (Scotland) Bill, with the caveat that 
additional costs may arise from it. We are also 
concerned that excessive regulation could drive up 
costs for housing association factors. 

Alex Middleton (Greenbelt Group Ltd): Thank 
you for the opportunity to contribute. The question 
is an excellent one. In effect, it covered the whole 
issue. The bill recognises the need for registration, 
regulation and resolution—which are all good 
things for the industry, as they are for any industry. 
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The bigger picture, so to speak, is that there is a 
lack of the three Rs in property management. I 
therefore welcome the opportunity that the bill or 
some other mechanism will allow to make that 
happen. 

We are confused about some of the drafting of 
the bill. We understand that it applies to property 
factors. In our submission to the consultation, we 
made it clear that Greenbelt is not a property 
factor; indeed, we have been making that clear for 
a number of years. We have an interest in the bill, 
but it does not apply to us. That may sound like a 
pretentious thing to say, but that is our position. At 
the end of the day, we support a means or 
mechanism that would allow the introduction of the 
three Rs. 

Other initiatives that are in place, including the 
accreditation scheme that is well advanced, might 
well achieve the three Rs. We are part of the on-
going discussions on the scheme that have moved 
on quickly in recent times. The accreditation 
scheme should be given the opportunity to 
achieve the three Rs. Importantly, there is a 
general willingness for the industry to engage in 
the accreditation scheme process. 

I turn to the question whether the bill will 
achieve what it sets out to do. We appreciate the 
intentions that lie behind it but, in its current form, 
it will not achieve that. We look to the accreditation 
scheme to achieve the objectives of the bill, which 
are customer interests and how to manage them. 

John Wilson: I have a question for Mr 
Middleton. Will you expand on your statement that 
you do not think that the bill in its present form 
applies to the services that you deliver? I assume 
that that was what you said. 

Alex Middleton: Yes, absolutely. As we have 
been trying to make clear for a number of years, a 
property manager is responsible for administering 
somebody else’s land—for example, common land 
or common parts—which is not our situation. 
Greenbelt is a landowner; it administers its own 
land. That simple distinction needs to be made. If 
Greenbelt is included in the Property Factors 
(Scotland) Bill as it stands, an automatic conflict 
arises with the Titles Conditions (Scotland) Act 
2003. 

John Wilson: Would any other panel member 
now like to respond to the original question? 

David Reid (Hanover (Scotland) Housing 
Association Ltd): Hanover Housing Association’s 
view broadly echoes that of the SFHA. We provide 
a factoring service to 1,000 or so retired self-
funding owner occupiers in 30 to 31 developments 
across Scotland. Our practice is to adhere to the 
“Private Retirement Housing: Code of Practice”, 
which the Minister for Housing and Communities 
launched last year. I have the document in my 

hand; I think that the committee is familiar with it. 
We expect the standards in that document to be 
reflected broadly in the proposed code of conduct 
under the bill, as well as in the voluntary 
accreditation core standards, on which the 
Scottish Government is consulting. The prospect 
of a statutory code does not therefore present us 
with any difficulties. We believe that they are 
standards to which we should be working. 

However, we echo the comments that are made 
in paragraphs 14 to 17 of the SFHA’s written 
submission about funding. Our customers are 
particularly sensitive to cost increases because 
they depend on pensions and savings returns for 
their living income. An exemption for registered 
social landlords would therefore be particularly 
welcome if it is eventually decided to proceed with 
mandatory registration. 

An effective regulatory regime needs to focus on 
areas of bad practice in the sector, and to try to 
take a light touch across the body of providers, if 
at all possible. 

We note the reference to a proposed register of 
properties; it will be interesting to learn what the 
purpose of such a register is and the extent, if any, 
to which it is anticipated that the regulatory body 
will carry out an active programme of inspection 
and investigation rather than merely responding to 
complaints that are lodged about reported 
breaches of the code of conduct. 

Those are our main concerns, but I have a final 
observation: we foresee a role in dispute 
resolution for the Scottish Public Services 
Ombudsman. 

Lorraine MacDonald (Property Managers 
Association Scotland): My short answer is that, 
yes—the bill as introduced would improve 
standards in property management for the 
consumer, which is ultimately what we are trying 
to achieve. The PMAS supported the proposal that 
was made before, and supports the current 
proposal for accreditation. We have worked very 
hard and been involved with the working party 
during the past 18 months in support of 
accreditation. The bill would be another option for 
raising standards in property management. 

The industry knows that there is a requirement 
to raise standards—there is no denying that—but 
the question is about how we go forward. The 
PMAS is concerned that accreditation being so far 
down the line and the Property Factors (Scotland) 
Bill being introduced has led to some confusion. 
There are people who were behind accreditation 
who, when the bill was introduced, wondered 
whether they should go for accreditation or just 
wait for the proposals in the bill. That confusion 
has disappointed me because of the amount of 
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work that has been done, and it is as if we have 
been taken off the tracks. 

Despite that, we are behind whatever has to 
happen in order to improve standards. My concern 
would be about the costs of implementing the bill 
and seeing it through. I am sure that Consumer 
Focus Scotland will have concerns about the cost 
to the consumer at the end of the day, and that is 
a concern for us as well. I would like the proposals 
in the bill and accreditation to come together in 
some way because they are trying to do the same 
thing. 

John Wilson: As I understand it, the bill is 
before us today because of the dissatisfaction that 
there has been for a number of years, particularly 
with the role that is played by property factors, 
their inaction, or the lack of transparency in the 
services that are being delivered. I welcome the 
fact that Ms MacDonald has indicated that the 
PMAS is going for some kind of accreditation for 
its members. The reality is that we would not be 
considering the bill if property factors had been 
carrying out their duties and tasks as they were 
expected to by their customers and the residents 
in the areas that they cover. 

I understand that there is a slight difference 
between the membership of SFHA and Hanover 
Housing Association and the private property 
factor service that is delivered throughout 
Scotland. Ms MacDonald indicated that her 
members were seeking to go for accreditation. 
Now that the bill is before us, why do they feel that 
the train towards accreditation has stopped all of a 
sudden? Why do they not feel that they can 
continue to go for accreditation to complement the 
bill? 

11:45 
Lorraine MacDonald: They will do that. We 

intend to continue to support accreditation while 
the bill is being considered, and we will await—
and, we hope, contribute to—the eventual 
outcome. 

I understand what John Wilson is saying, but we 
fully support accreditation and we will take it 
forward. The core standards are very good and a 
lot of work has gone into them. We are not taking 
our foot off the gas on accreditation—far from it. It 
is just that the bill has led to a bit of confusion and 
negativity. 

That is understandable, because all of a sudden 
we have been presented with something else. 
There is no code of conduct or set of core 
standards in the bill yet, so we wonder what will 
happen in that regard and whether it will be any 
different from the core standards that have been 
introduced for accreditation. We genuinely believe 

that the accreditation standards are a way of 
placing a badge of honour. 

I am aware of the concerns. The debate on 
property management that was held in Parliament 
was really interesting. It was good that it took 
place, because the subject is a constant talking 
point. The Office of Fair Trading inquiry also 
produced a good report. 

The biggest problem in property management is 
redress; no one has anywhere to go if they feel 
that they are not getting a good level of service. 
We believe that the accreditation scheme combats 
that with an ombudsman service, and that it 
contains a good redress proposal. 

The concern that arose from the debate related 
to rogue factors and whether an accreditation 
scheme would catch them. I understand that 
concern, and we share it. However, it was hoped 
that the accreditation would be a badge of 
honour—for example, councils would recognise 
only accredited managers for grants, and planners 
would insist that an accredited manager be 
appointed to manage property. 

We view the scheme as positive, but I 
understand the concerns that it may not get rid of 
rogue factors, which is why we support the bill. 
Perhaps the bill can dovetail into the accreditation 
scheme in some way. I do not know; I am not a 
politician. 

Jim Tolson: I seek clarification on Mr 
Middleton’s earlier point. You do not feel that 
Greenbelt would be liable under the eventual act, 
if the bill is passed. Why is it that Greenbelt, as 
what is in effect a factoring company, is able to 
receive income from landowners for maintenance 
of land that it owns? I am sure that you would not 
like it if I asked you to pay out of your pocket to 
maintain my lawn, for example, but that seems to 
be the system that certain companies, particularly 
Greenbelt, operate. 

Alex Middleton: First, there is a term “land 
maintenance companies”, which I do not 
necessarily recognise. The name is Greenbelt; we 
identified a need and developed an arrangement 
through early consultation of local authorities 15 
years ago. The need is that an individual must 
take responsibility for the land in the same way 
that the local authorities did. In return for the land, 
which services and benefits a development, 
responsibility is taken for administering it, whether 
that involves maintenance, collecting 
contributions, insurance, health and safety, or 
management. 

The Greenbelt arrangement involves taking 
responsibility for the land. It is directly linked to 
and aligned with the Title Conditions (Scotland) 
Act 2003. In effect, the arrangement is that, in 
return for our taking on the responsibility and 
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obligation to manage the land, the title burdens 
require the owners who are associated with the 
land to make a contribution to the cost. That 
mechanism is quite different from a common 
ownership mechanism. We administer our own 
land, whereas property factors who operate under 
a common ownership-type model administer 
someone else’s land as management. 

If the bill applies to property factors in the true 
sense—those who administer and manage 
common land or someone else’s land—there is 
every opportunity that the bill will go quite a long 
way. As things stand, if groups such as Greenbelt 
are included in the bill, there will be conflicts with 
the Title Conditions (Scotland) Act 2003. As an 
aside, I suggest that the housing associations 
might well find that there are conflicts with one or 
two other acts, such as the Tenements (Scotland) 
Act 2004, but perhaps those issues can be 
overcome. However, in our situation, it is quite 
clear from the Title Conditions (Scotland) Act 2003 
that there will be a conflict. 

Bob Doris: Let me start off by asking the most 
obvious question. Why have 53 per cent of 
customers of property factors had reason to be 
concerned about the quality of service that they 
receive, and why have 35 per cent of such 
customers made a complaint, whereas in other 
sectors 14 per cent of customers are dissatisfied 
with the service that they receive and 10 per cent 
make a complaint? Why is there is such a 
difference with property factors? What is going 
wrong, from your point of view? You are the 
people in the field who deliver the service, and 
customers are not happy. 

Lorraine MacDonald: I can understand the 
concerns. To be honest, I am not a statistician so I 
never take an awful lot of account of such things, 
but we obviously understand that there are 
concerns about the industry. I have to say that 
many of the concerns—I will bang on about this 
until I am blue in the face—are due to lack of 
education. An awful lot of the issues and 
complaints about property management are due to 
a lack of understanding on the part of owners 
about what their obligations are. Do not get me 
wrong—I fully admit that standards in property 
management need to be raised. The PMAS 
recognises that. By the same token, many 
complaints boil down to—I do not mean this in a 
disrespectful way—lack of education. Many 
owners do not realise what their obligations are 
and what the agent’s obligations are. An awful lot 
of the complaints stem from a lack of knowledge, 
in all honesty. I genuinely believe that that is part 
of the problem. 

However, some of the complaints are due to a 
lack of service or poor service. A lot of those are 
as a result of rogue factors. Perhaps the 

percentages are quite high because there are a 
good few rogue factors out there. As I said, we 
recognise that there are concerns, but by the 
same token—I have said this at accreditation 
meetings and at seminars—a lot of money needs 
to go into educating owners about their 
responsibilities for their property. 

Alex Middleton: I am very conscious that, 
historically, there has been an unusually large 
number of what we can call complaints for just 
now and inquiries or concerns about the property 
management industry, including companies such 
as Greenbelt. Over the past three years, 
Greenbelt has introduced a customer care charter, 
which ensures that we attend promptly to every 
inquiry—whether it be a complaint, an offer to pay 
or a notification of change of ownership. Some 84 
per cent of our inquiries are dealt with—done and 
dusted—within 20 days. The customer care 
charter is one thing that we are bringing to the 
table in the discussions about the accreditation 
scheme. 

Codes of conduct are also important in ensuring 
that everyone understands exactly what they are 
doing. In the past, there were a number of codes 
of conduct, but there was perhaps not one 
consistent code of conduct to which everyone 
could refer. We apply service level agreements 
and quality agreements in a similar way to that of 
local authorities. There is an expectation of value. 
It is a quality contract. 

Another thing that we have introduced in the 
past few years is an element of consumer choice, 
which, in our view, the bill does not recognise. 
One interesting aspect that we have discovered in 
relation to consumer choice is that there is a high 
level of reluctance to take on responsibilities for 
our land and its associated long-term 
management. 

We have proactively pushed consumer choice 
with certain developments and residents groups. It 
comes down to performance on the sites and in 
property management. The accreditation scheme 
focuses on that—the code of conduct and the 
customer charters deal with the level of service 
that is provided. The scheme also introduces 
dispute resolution, which is the one area in which 
something is lacking. 

There are two parties involved in a dispute, and 
Lorraine MacDonald made the point that many 
complaints come down to a lack of education. Part 
of the dispute resolution process is about 
educating those who are involved, so that each 
side understands exactly what their responsibilities 
are. A good, strong dispute resolution service 
would go a long way towards alleviating concerns 
and the impression that there is a big problem. 
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In the past two or three years, all those in the 
property management industry have come to 
realise that the customer element is as important 
as the delivery element. A mechanism for pulling 
that all together and looking objectively at the 
nature of complaints and inquiries and where they 
come from would be helpful for everyone. 

Bob Doris: I accept that the sector is perhaps 
rushing to get its house in order before statutory 
obligations are imposed. I am slightly worried by 
the idea that a significantly high number of 
complaints in the sector are due to the customer’s 
lack of knowledge. That is perhaps a reason to go 
further through legislation and guidelines to ensure 
that things such as billing are standardised, 
transparent and detailed. 

There is a hotch-potch out there at the moment. 
If someone gets a bill from their factor, they must 
try to decipher what they are being billed for, why 
they are being billed and why they are obliged to 
pay. With regard to the knowledge gap, the onus 
should be on the factor, not on the consumer who 
is paying the charge. 

I am delighted to hear that there is a move to 
improve things, but I am not sure about dispute 
resolution within individual housing associations 
and factoring companies. If the sector is getting its 
house in order and moving in the right direction, 
what is there to fear from registration? 

David Ogilvie: There is a concern—I would not 
describe it as a fear—in the housing association 
sector about the challenging financial environment 
that housing associations will face in the next few 
years. In that context, there is a greater than usual 
degree of cost sensitivity, as housing associations 
are concerned about how they will manage costs 
in the round. 

With regard to factoring, a statutory and 
mandatory responsibility to bring things up to a 
certain standard would be welcome on one level, 
but there will be an inherent cost involved, and we 
need to be mindful of that. That is probably the 
housing association sector’s main point of 
contention. 

I want to come back on the first question. Some 
useful points have been made about information 
and education, but the issue is broader than that. 
Home ownership as a concept is something that 
we all need to get to grips with. 

We are entering an economic environment in 
which we will all have to take far more 
responsibility and make more of a financial 
contribution towards the places in which we live. 
We need to help people to achieve that culture 
shift, and to view their homes and communities in 
terms of asset management. We are much more 
confident of that in relation to the housing 
association sector, where we are looking at things 

over the longer term, as part of a 30-year cycle, 
and trying to deliver cost efficiencies over that 
timescale. 

If we could get more people in the private 
sector—the owner-occupier sector—to think in 
those terms, with the assistance of good-quality 
factors, we would be in a much better position. 
That answers the first question, but I really wanted 
to make that point. 

Another point is that housing associations are 
regulated by the Scottish Housing Regulator, 
which publishes a set of activity standards for 
property maintenance factoring. As we mention in 
our written submission, the relevant SHR activity 
standard is:  

“We are fair, efficient and effective factors for other 
property owners. We manage factoring funds on behalf of 
owners in a proper and accountable manner.” 

To me, that says that the SHR is already aware of 
the need for associations to pull themselves up by 
their bootstraps. We hope that there is sufficient 
regulation through that. 

12:00 
Lorraine MacDonald: As far as the PMAS is 

concerned, there is absolutely no fear of 
registration. We are fully behind any form of 
regulation or voluntary accreditation scheme that 
will raise standards, so there is no fear in that 
respect. Our only concern is that we are so far 
down the line with the accreditation scheme. Mr 
Wilson asked why we do not just keep going with 
that—which is fine, and I think that we will keep 
going—but I think that the accreditation scheme 
has slowed up because of the introduction of the 
bill. We really need to get this sorted. We need to 
get something out there so that people raise 
standards and there is a code of conduct or core 
standards for people to abide by. That is our 
frustration to a certain extent. That is why I 
advocate that we should bring the two things 
together in some way. 

David Reid: I want to add a comment in 
response to Mr Doris’s first question. Did he say 
that there was a 35 per cent dissatisfaction rate? 

Bob Doris: Our briefing states: 
“53% of owners with a property manager reported that 

they had cause to complain about the service and 35% of 
all consumers went on to make an actual complaint”. 

David Reid: Hanover undertakes three-yearly 
surveys of the owner-occupiers to whom we 
provide a service. Our most recent survey in 2009 
generated a 58 per cent response rate, which I am 
told is quite high as these things go. Across the 
board, 22 per cent described themselves as very 
satisfied with the service that they receive, 72 per 
cent described themselves as satisfied, 4.4 per 
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cent said that they were dissatisfied and 1.6 per 
cent said that they were very dissatisfied. Although 
the survey asked a range of questions, that 
highlight serves to illustrate how the percentage 
figures that are quoted as industry averages must 
surely hide a wide variation among providers. 

Bob Doris: Absolutely. Worryingly, that means 
that, for some factors, the dissatisfaction rate will 
be far higher. The figures that have been quoted 
perhaps show that Hanover is in quite a good 
place, which is all credit to that organisation. 
However, I am still unclear about why the 
development of the accreditation scheme has 
slowed down. I would have expected it to have 
sped up or to have been fast-tracked and focused 
on. After all, registration is effectively statutory 
accreditation. As I understand it, the bill should 
provide a powerful motive because, under the bill, 
any factor who is deregistered will be unable to 
collect moneys that might be owed in connection 
with factoring. That brings into focus the 
responsibilities that factors take on. Should not 
that be a powerful driver for improvement towards 
the best practice that Mr Reid mentioned is 
already provided by some housing associations? 

Lorraine MacDonald: I do not want to get into 
the minutiae of the provisions under which a 
property manager who was deregistered would be 
unable to recover any charges that were due, but 
such property managers might have legitimate 
charges within their accounts that they need to 
pursue people for. Those provisions need to be 
looked at and consulted on because, with all due 
respect, that is actually quite unfair. 

On accreditation, I have been part of the 
accreditation working party for 18 months. The 
working party has met on a monthly basis—I 
personally have attended something like 17 
meetings, including sub-group meetings—but my 
gut feeling is that things have been pulled back a 
wee bit. It has just taken a bit longer to get to 
certain things. I just think that it would be great if 
we could use the core standards from the 
accreditation scheme for the bill. 

Alex Middleton: I do not feel that the 
accreditation scheme has slowed down that much, 
as the bill has been on the go only since the 
beginning of June. However, the bill has raised the 
confusion that Lorraine MacDonald has referred 
to. It is absolutely right to think that we should 
move on with the accreditation scheme. That is 
the intention of all the parties. 

The accreditation scheme has effectively dealt 
with things that are being considered for inclusion 
in the code of conduct in the bill, such as dispute 
resolution and itemised billing. It also offers an 
opportunity for various other aspects of property 
management to be examined. Perhaps the 
accreditation scheme offers that opportunity in 

relation to registration. I do not think that any of 
the parties involved fear registration. We certainly 
do not—we see the advantages of registration and 
regulation, and of dispute resolution. That is partly 
because quality players in the industry—such as 
Hanover Housing Association—are in an 
economically sound place. However, that is not 
where rogue players in the industry want to be. I 
have led Greenbelt towards having a number of 
those facilities in place, and we have seen the 
benefits already. 

The accreditation scheme should plough on. 
The Property Factors (Scotland) Bill covers a 
number of points, and it could still effectively 
achieve the things that Mr Wilson mentioned. It is 
possible that it cannot do so in its current form, as 
there are several conflicts, but ultimately it can 
achieve what it needs to. The accreditation 
scheme is slightly ahead, and it should not slow 
down at all. 

David Reid: The devil is in the detail. Effective 
registration will deliver results, but I imagine that it 
is all too easy to go into a process with the best of 
intentions and for the process to take over. That 
would lead to a disproportionate amount of effort 
going into accreditation, which might require 
applicants to submit documents for registration 
and the detailed checking of policies and 
procedure statements, rather than the effective 
delivery of improvement in service standards 
where it is required. Sanctions should, of course, 
be proportionate to the offence. 

Bob Doris: I have one more brief question; I 
have a feeling that other members of the 
committee will want to ask questions on this topic. 

One of the drivers is the issue of perception and 
reality. I refer to some of my constituency cases 
that relate to the housing association movement, 
rather than private property factors. It is felt that 
some housing associations are living off the fat of 
owner-occupiers, with regard to the bills that are 
received. The owners find it incredibly difficult to 
get to the bottom of how the bills are calculated. I 
have direct evidence that, in some cases, it is 
impossible to find any evidence base for the 
amount in the bill. That practice is unacceptable, 
and registration and enforcement could deal with 
it. 

I have heard similar stories from within the 
private factoring sector. Are you relaxed about the 
current billing process that housing associations 
and private property factors employ? I am certainly 
not. 

David Ogilvie: Since you mentioned housing 
associations, I would like to go first. We have 
concerns, which is exactly why we went ahead 
and pulled together good practice guidance. 
Although there are some examples of bad practice 
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in the sector, there are many more examples of 
good practice. We are trying to ensure that 
everyone latches on to the good practice with 
regard to clear billing and making it clear that 
costs should not be passed on to owners 
unnecessarily. 

The issue that you raised about perception and 
reality is the key. It is a communication issue, and 
factors and the housing association sector need to 
get the message through. We make no bones 
about the fact that some are far better than others. 
Where there are issues, we would expect the 
Scottish Housing Regulator to pick them up in the 
course of its regulatory function. 

David Reid: Our practice is to invoice 
developments for expenditure that is incurred on 
that development, whether it is for repairs and 
maintenance, development staff or whatever the 
case may be, and to levy a flat-rate management 
charge that reflects a share of the overhead—our 
head office and area office—costs. 

We are a Scottish charity; any cross-
subsidisation between one sector and another 
would present us with a difficulty. It is our policy 
that there should be no cross-subsidisation 
between the owner-occupier sector, the rented 
sector and the other ancillary services that we 
provide. 

David McLetchie: I want to explore further the 
answer that Mr Middleton gave earlier to my 
colleague Mr Tolson. Mr Middleton was keen to 
stress the important legal distinction between 
Greenbelt’s model for the maintenance of common 
land and other models. Legal forms are important 
but, ultimately, as far as the customers—the 
neighbouring property owners—are concerned, 
such a model is no different from what would 
happen if all the common parts of an estate were 
owned in common by the individual house owners. 
In that situation, the owners would almost certainly 
have a property factor or a residents association 
that would arrange for the grass to be cut and so 
forth. In the model under which Greenbelt 
operates, Greenbelt owns the land and bills the 
neighbouring property owners for those services. 
The issue about which we receive complaints is 
not who owns the land but the services, and the 
cost of those services, for maintaining the land. 
Surely it is entirely appropriate that, whatever legal 
model is followed, everyone who provides those 
services, about which there are public complaints, 
is regulated to the same standard. 

Alex Middleton: Well, that is one interpretation; 
I have made our interpretation quite clear in our 
submission. My reason for doing so is that 
assuming that Greenbelt is a property factor would 
give rise to conflicts with our role as outlined in the 
Title Conditions (Scotland) Act 2003. We are a 

landowner. As a landowner, we are entitled to 
administer our land. 

Further, the land that we administer is typically a 
wee bit more complex than the common 
ownership areas that were created in the past. 
Over the past 12 to 15 years, one of the concerns 
of local planning has been the long-term 
sustainable management of open space—whether 
it be grass or quite complex play areas or 
sustainable drainage systems—which requires 
expertise to ensure that it is managed properly. 
There is a need for responsibility and 
understanding of the land that we own, which is 
not necessarily neighbouring other properties but 
is part of the design of the development. As a 
landowner, we take responsibility for that and we 
have an obligation to manage and maintain the 
land and keep it safe, to the benefit of the 
development. 

Yes, it could be argued that such areas would 
typically have been common land, but they are 
actually single-ownership land. The reason for 
having the land under single ownership was that 
there are specific requirements, obligations and 
responsibilities connected with the land such that 
a single-ownership model benefits the 
development and the home owners in the 
development. 

David McLetchie: In the past, developments 
with substantial common areas such as play areas 
and so on would have been adopted by the local 
authority. The developer of the estate would have 
paid a capital sum to the local authority, which was 
meant to ensure that the council used its council 
tax revenue to undertake all the maintenance. 
There was a clear division of responsibility 
between the property owner and the council, 
which became responsible for the maintenance of 
such common areas just as it is responsible for 
parks, roads and everything else. It seems to me 
that, instead of the developers being required to 
pay a capital sum to a council to adopt on-going 
responsibility for the common areas—which 
capital sum would then have been reflected in the 
price of the houses or the profitability of the 
development—the common areas of 
developments have been transferred to the likes of 
Greenbelt, with that cost then becoming an on-
going revenue obligation on all the house owners. 
A different structure is being used to achieve the 
same result, with what was previously a capital 
expenditure incurred by the housing developer 
being turned into a revenue cost that is paid on a 
biannual basis by the occupier of the house. Is 
that not correct? 

12:15 
Alex Middleton: In effect, that is the case. That 

is why the local authorities—initially, Strathclyde 
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Regional Council back in the early 1990s—set up 
our company. They foresaw a housing boom and 
saw something for which they did not want to take 
responsibility. As you know, local authorities want 
to concentrate on their core business 
requirements. Looking after open spaces and the 
responsibilities and issues that accompany that 
did not seem attractive at that time, so Greenbelt 
came along. We take on board all those matters. 

We have developed a sustainable arrangement 
that achieves exactly what local authorities wanted 
in planning. The owner of a house has an 
obligation, but that is based only on an equal and 
fair contribution to maintaining the land that is 
round about and the safety of that land. Our 
average annual management charge is about 
£110 a year—it is about £10 a month. We look 
after 20,000 units. That represents a fairly major 
saving to the public purse, which is part of 
Greenbelt’s purpose. Property factoring was 
around 15 years ago, but local authorities 
regarded us as an alternative then. We still regard 
ourselves as an alternative, simply because of our 
model, which achieves exactly what local 
authorities set out to do back in the early 1990s. 

David McLetchie: Property factoring was 
around in 1992—it has been around for 100 years. 
Is the Property Managers Association Scotland not 
well over 100 years old, Ms MacDonald? 

Lorraine MacDonald: Yes. 

Alex Middleton: Absolutely. 

David McLetchie: A different model could have 
been adopted for privately owned estates, but it 
was not. 

I return to the basic point: the issue for individual 
home owners is the service. Whether you like it or 
not, just as they are in developments that are 
constructed under a pure factoring model, loads of 
complaints are made about the service that you 
and others provide under your model of 
ownership. In response to those complaints, we 
are being invited to address the system in the 
round. The public would see our doing so as 
perfectly equitable and reasonable. 

Alex Middleton: You are more than welcome to 
visit Greenbelt and to see the facts about inquiries: 
the nature of inquiries, how we divvy them up, how 
we respond and how quickly and effectively we 
respond—our performance. 

We have just conducted a survey on a new bill 
format, which I would share with the accreditation 
scheme. I am not sure of the exact figures, but the 
survey was favourable about the level of 
information that we provided. The bill was 
understandable and our customers were 
comfortable with it. I am sure that one or two other 
agencies are looking into that system, too. 

You are welcome to come and see what the 
situation is with inquiries in September 2010—
what we have done and what we have achieved in 
the past year or two. We were always conscious 
that the Greenbelt model was new—it is for the 
21st century. We must undergo a cultural change 
and move on. Ultimately, it is all about ensuring 
that everybody who is included benefits equally 
and fairly. One issue of which we are aware and 
which has not been touched on is that, if a minority 
does not pay for a service that is being provided, 
that compromises the arrangement. We and 
property factors face that. Being equal and fair is 
an obligation. 

We have a huge incentive to provide the quality, 
the service and the delivery. We have—down to 
the last person—worked hard on that. We do not 
want to spend our annual management charges 
on debt management, because that compromises 
the majority. We want to achieve a balance in 
which everything is run smoothly and value for 
money is obtained. That happens after three or 
four years on our developments. When we operate 
at a development that is three or four years old, 
we have 100 per cent payment—no problem. That 
is the situation that we want to be in. When the 
situation is new and when new home owners are 
perhaps not quite used to the model, questions 
are asked and members might be involved in 
finding out what the model is. I am keen to 
educate people about the arrangement and to let 
them see its benefits. 

David McLetchie: The complaints that we get 
are not from people who do not pay your bills; they 
are from people who pay them but think that they 
are too high and people who, by and large, would 
prefer an alternative arrangement and a measure 
of competition in the provision of the service that 
they receive on their estate. 

If the majority of owners on an estate where you 
own the common parts came together and said 
that they did not want the present arrangement 
any more and that they wanted to employ a factor 
or organise their own grass cutting and 
maintenance of the common parts, would you 
accept that decision? Would you transfer the land 
to an appropriate new vehicle or into the common 
ownership of all the house owners, or would you 
basically say, “No. We own the land. It’s in your 
title deeds. Tough. You’ve just got to carry on 
paying.” What would happen? In other words, 
would you allow competition and choice? 

Alex Middleton: The answer to that is yes. 

David McLetchie: Have you done so? 

Alex Middleton: We have been proactive in 
trying to help residents on some developments 
take on the responsibility themselves by taking 
ownership of the land through our consumer 
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choice option. My colleague Wendy Quinn has 
held the hands of people on one development all 
the way up to the point of saying, “Sign on the 
dotted line and it’s yours.” In every case, we have 
found a reluctance to take responsibility for the 
ownership of the land and what is on it for the long 
term. The option that you describe is available. 

David McLetchie: Is that the policy of the 
company? If the owners on an estate are unhappy 
with the legal structure and the arrangements that 
are written into their title deeds, you will facilitate 
the transfer of ownership of your land to a new 
ownership model so that they will no longer pay 
Greenbelt for its services. You would be quite 
happy to facilitate that. 

Alex Middleton: We would do that. Several 
requirements have to be met when a transfer of 
land or property is carried out. As a professional 
company, we ensure that that is done diligently. In 
your profession, certain diligence checks have to 
be done; we would do those as well. One is to 
ensure that insurance can be secured if someone 
intends to take ownership of and responsibility for 
land. Another is to ensure that they understand the 
planning consents and conditions that are 
associated with that land. Another is to do with 
whether they have the expertise to do the work 
themselves or a management arrangement that is 
sufficient. A residents association is an example of 
a body that is constitutionally set up, to which 
papers could be signed over. 

Our website is quite clear about consumer 
choice. I have said publicly that we allow for 
consumers to make such a choice, but we find that 
there is a severe reluctance to take on the 
responsibility for doing so. That comes back to the 
point that was made earlier. It is a question of 
service. 

Alasdair Morgan: I have a quick 
supplementary. If there was a sustainable urban 
drainage system, or SUDS, on one of your 
developments, you would have a legal obligation 
to maintain that appropriately. If you went down 
the transfer road that Mr McLetchie suggested, 
how would the wider public interest of having that 
SUDs maintained properly be served? How is 
enforcement of that taken care of, or would you 
not consider transferring a property that had a 
SUDS? 

Alex Middleton: If we are talking about 
responsibility and taking ownership of land, the 
SUDS obviously goes with that because it is on 
the land. We would ask any residents group a 
number of questions, including whether the 
residents were aware that there was a SUDS on 
the land and whether they knew what its function 
was. We would point out that they would need to 
manage it in a way that did not allow flooding not 
just of their homes but of the homes of everyone 

on the development. We would ask them whether 
they understood that and if they said yes, then 
fine—the responsibility would be theirs. That is the 
point about land. We will not pick and choose what 
people have and what they do not have—either 
they take responsibility for it or they do not. I think 
that that is fair. I am quite happy to consider the 
point that was made earlier. I have said publicly, 
“Yes, do it, by all means.” However, our 
experience has been that there is very little 
appetite for taking that responsibility.  

It comes down to the code of conduct, the 
quality of the work, the agent’s responsiveness 
and a swift and effective resolution service that 
does not drag on and does not involve the courts. 
We heard recently that one or two of the courts 
are pretty full right the way through until the other 
side of Christmas. For people running a service in 
a small claims court, taking six months out of the 
process affects the equilibrium of the business. A 
dispute resolution mechanism is therefore a good 
thing for the industry. 

Mary Mulligan: Good afternoon to all of you. 
We will perhaps request a history lesson from Mr 
McLetchie on compulsory competitive tendering at 
some stage and why we got to the current 
situation with land and open space maintenance. 
However, we are where we are. 

Do the witnesses accept that some property 
factors or managers—whatever you want to call 
them—do not behave in the way that they should 
in delivering the service that they should deliver? If 
that is the case—I think that that is what you have 
said—how many of them do you think would sign 
up to a voluntary accreditation scheme? 

Lorraine MacDonald: To be honest, the 
likelihood is that not many of them would do so 
because a voluntary accreditation scheme would 
contain tough core standards. It would include 
service level agreements and response times for 
various things and would be very detailed. 
Members have probably had a look at those 
things. The chances are that not many such 
people would sign up to such a scheme. Earlier, I 
said that I can understand the process and the 
idea behind the bill of trying to encapsulate and 
deal effectively with the rogue factors who are out 
there. I am sure that a substantial percentage of 
the complaints that are made are about the rogue 
factors. I do not think that they would sign up to 
such a scheme, but it is clear that the bill will deal 
with them. 

Alex Middleton: The question is interesting. 
What is the point of having an accreditation 
scheme if it is voluntary? I have gone on record as 
saying that there could be a mandatory scheme. I 
would support that. 
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That takes us back to a point that I made earlier. 
It is in the agencies’ interests to provide quality 
delivery because that is how they will survive in 
the long term. If an agency is doing shoddy work 
or underdelivering, its long-term business interests 
are not being looked after. 

A scheme could be made mandatory, or at least 
an attempt could be made to make the choices 
recognisable. If, say, a developer is choosing 
whom to appoint or residents want to reappoint 
somebody, they could have a register to look at. 
Electricians and people in other trades are 
registered and have accreditation, and other 
countries have accreditation schemes. People 
simply need to look at the choices that exist and 
be assured that there is a definite quality mark. 
That should be sufficient to separate those who do 
not want to be there and those who do. 

Lorraine MacDonald: The redress proposals 
are part of the point of an accreditation scheme 
and one reason why the PMAS is so behind a 
scheme. An ombudsman would address matters. 
It is almost like a dispute resolution. The property 
manager against whom the complaint is made will 
pay for the initial complaint or for the investigation 
to take place. The process is completely 
separate—no one is connected in any way to 
property managers. There would be a completely 
separate body, and property managers could be 
fined for not providing a level of service. That is a 
really good system that I have been keen to see 
implemented as quickly as possible. If the bill is 
passed, a similar type of redress system will have 
to be in place further down the line. The biggest 
fear that any property manager has is not 
accreditation but getting fined and something 
costing them money. I am being flippant but, at the 
end of the day, we need something with teeth. The 
outcome has to be a system that makes property 
managers sit up and take notice, particularly the 
rogue property managers. 

12:30 
Mary Mulligan: I am sorry if Ms MacDonald 

feels that we have moved on from the work that 
the working group has done so far, because I think 
that its work has been good and we will want to 
build on it. However, an issue that arises is how 
we bring people to the table and make sure that 
they do things. I think that that is in your interests 
as well, because it means that people can have 
confidence in the service that is delivered. I think 
that we are all in agreement. 

One of my pet concerns is about how the 
property factor is appointed, be it on a new estate 
where somebody takes on the role from the 
beginning or where a building has had a factor for 
50 or 60 years and there is a new resident. There 
are concerns about how the owner can influence 

the information that is provided so that they can 
understand what the service is, but there are also 
concerns about the resolution of disputes. We 
need to tackle those two things in the bill. Do you 
have any comments on how you see that going? 

Lorraine MacDonald: I do not want to keep 
banging on about the accreditation scheme, but it 
does address a lot of the issues that people have. 
Under the scheme, as soon as someone moves 
into a flat or a house, they get a pack that says, 
“We are your factors. You’re going to be billed 
quarterly. It’s going to be detailed and transparent. 
Here’s your common insurance policy. We get a 
commission from the common insurance policy.” I 
am here to represent the PMAS, but my firm does 
that so that the person knows immediately what is 
expected of them in terms of their obligations, the 
accounts and so on, and also so that they have 
the information that they require about the 
management. 

Each property can be tailored to suit the 
management of the development itself. There 
might be properties where people just want a 
basic management service. In other properties, it 
might be dictated that there are monthly meetings, 
quarterly meetings or whatever. Owners can 
influence that. I just think that there is sometimes 
an element of apathy. One good thing that has 
come out of the work is that more people are 
asking questions. There is probably more 
switching taking place now than there ever has 
been, thanks to the outcome of the work and the 
Office of Fair Trading report, because they have 
raised awareness. 

Earlier, I mentioned knowledge. Knowledge is 
power to the individual owner as well. Part of the 
accreditation scheme is that the property manager 
must tell the person how to sack them. When that 
was tabled, everyone said, “Why would you do 
that? At the end of the day, they will come and ask 
you anyway, so why would you put it in your 
service level agreement?” Things like that have 
already been addressed in the accreditation 
scheme. 

Malcolm Chisholm (Edinburgh North and 
Leith) (Lab): You have mentioned rogue property 
managers several times. How many of those are 
there? Is it a small number, or are there quite a 
lot? 

Lorraine MacDonald: There are a few. A 
limited number are creating a lot of problems. 
Before all this kicked off, more and more were 
coming out of the woodwork who just do not have 
any structure, controls or transparency in how they 
deal with things. That is why we fully support 
accreditation or the bill. I am passionate about 
what I do and I sometimes feel aggrieved that we 
get tarred with the same brush as the rogue 
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factors. We really want to try to eliminate the 
problem as well. 

Malcolm Chisholm: Over and above the rogue 
factors, is there a need to raise the standards of 
the main body of factors? 

Lorraine MacDonald: Absolutely. 

Malcolm Chisholm: I come to the issue from a 
constituency MSP’s point of view. I get a large 
number of complaints about a whole range of 
factors. Is there not a system at the moment with a 
voluntary code of conduct? How does that 
operate? 

Lorraine MacDonald: The PMAS has a code of 
conduct. 

Malcolm Chisholm: Has that been effective in 
any way? 

Lorraine MacDonald: It can be effective. 
People have been censured. However, the PMAS 
is a trade body and it does not have an awful lot of 
teeth in terms of being able to fine or otherwise 
penalise people. There is a code of conduct and it 
is good, but the PMAS is a trade body that acts for 
its members. 

Malcolm Chisholm: Given that the code has 
not been very effective, can you understand 
people’s concerns that an accreditation scheme 
would operate in a similar way? It would be better, 
but it could still be tarnished with the sense that it 
is voluntary and therefore not very effective. 

Lorraine MacDonald: It is interesting that one 
comment made by Consumer Focus was to 
express concern about the delay with the 
accreditation. It has taken a bit longer because 
some people in the industry are reluctant to take it 
on board and host the accreditation scheme. I can 
completely understand that but, by the same 
token, it would be pointless for an organisation 
such as the PMAS or the Glasgow Housing 
Association to host an accreditation scheme when 
there are already methods in place for complaints 
that people do not have any faith in. They will see 
it as just being the same old same old. That is why 
in the working party there has been talk of, for 
example, the Royal Institution of Chartered 
Surveyors hosting such a scheme. That would be 
a good structure, but the key point is that 
ombudsman redress is what will give the scheme 
credibility. 

Malcolm Chisholm: I am struggling to see why 
you are reluctant to move on to some legal 
underpinning. You have suggested that there is a 
conflict or contradiction between the voluntary 
accreditation and the legal underpinning, but in a 
sense the bill is trying to give legal underpinning to 
the kind of accreditation scheme that you have 
been developing. It seems to me that the bill builds 

on the work that has been done, rather than being 
something that is contrary to it or slows it down.  

Lorraine MacDonald: I hope that it does build 
on the work that has been done. I do not have a 
problem with the bill; I would just prefer to see 
everything working together so that it supports the 
accreditation scheme. To be honest, the process 
for the bill is new to me, but my concern is that the 
bill is starting at square one as if we do not have 
core standards or a code of conduct. I was 
assuming and hoping that the accreditation would 
dovetail into it. 

Malcolm Chisholm: I am sure that it will. I think 
that we need to have a big discussion about the 
code of conduct, but not today as there is no time. 
Many people will be interested in what is actually 
in the code of conduct. 

I have one final issue to ask about: switching. 
One issue that has come to me is how difficult it is 
in some cases, particularly in relatively new 
developments, for residents to switch from one 
factor to another. Do you think that changes are 
needed to make it easier for people to switch? 

Lorraine MacDonald: Absolutely. I think that 
everyone will know that some deeds of conditions 
make it very difficult for consumers to transfer 
property managers. In some cases, it is almost 
impossible. They can change if they have more 
than 50 per cent of the owners in attendance at a 
meeting and so on but, given the apathy that can 
exist, that can be difficult to achieve. 

In some cases, it is written into the deeds of 
conditions that one company manages the 
property for five years from the sale of the last flat 
in a new development. Again, that is very 
restrictive to consumers who are getting a really 
poor service but can do nothing about it. That 
issue has been discussed at the working party. 
Planners and other authorities could have an 
influence in ensuring that contracts set up in the 
early stages, such as the deed of conditions, are 
not restrictive for the consumer. 

Jim Tolson: Mr McLetchie eloquently covered 
the key point that I want to ask about, which is on 
switching. Like many members, who have 
highlighted this point already, I find that a 
significant amount of my postbag contains on-
going complaints about factoring companies—
Hacking and Paterson, Greenbelt and a host of 
others. That seems to be where the issues are, 
and I hope that the bill will address some of the 
issues that my and other members’ constituents 
bring forward. 

Like many people, I am fortunate enough to live 
on an estate that was built pre-1995, as the local 
authority maintains the ground in perpetuity. I have 
no real complaints about its work, and I do not 
receive many complaints from my constituents 
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who are in a similar situation. I therefore put to the 
panel the suggestion that, rather than the bill 
covering complaints procedures and so on—which 
it does quite well—either this or another bill should 
consider changes to planning legislation to ensure 
that, whether it is done by a private company, local 
authority, housing association or whomever, 
maintenance is in place in perpetuity for new 
developments. 

Lorraine MacDonald: Again, that issue was 
discussed at the working party meetings—that 
other people have to influence what happens in 
property management.  

Jim Tolson: What was the outcome of those 
discussions? 

Lorraine MacDonald: There was a general 
agreement on that issue but I gather that, at the 
end of the day, they do not have the power to take 
it to that level. The Law Society was represented 
on the working party, and it said that it recognised 
that there were legal issues around the need to 
ensure that solicitors tell incoming owners what 
their responsibilities are. Various people have to 
work together with us. 

Alex Middleton: I agree. Local planning 
conditions for new developments regularly require 
a long-term, secure, sustainable management 
arrangement for the open spaces and whatever is 
designed into them. That requirement could form a 
statement in the outline planning, but it should also 
appear as a statement in the detailed planning, to 
ensure consistency four, six or 12 years down the 
line.  

I support the point of view that has been 
expressed. Planning legislation might not be 
required; perhaps there need only be a planning 
guidance note to say that local planners should 
simply determine whether arrangements are 
secure and sustainable. From our point of view, 
we know that the open spaces that we have now 
are not like the open spaces that we had 15 years 
ago; they are much more complex now and they 
have diverse types of management. Sometimes, 
more than just landscape contractors are needed 
to manage the site and other contractors must 
become involved, such as tree managers, water 
drainage experts, play area inspectors and play 
area maintenance guys. Sometimes, we have five 
or six contractors working on a site.  

The suggestion that you have heard is a good 
one. That is how you will secure the long-term 
management of a lot of the sites that we are 
discussing, which will help everyone in this room.  

Mary Mulligan: Mr Ogilvie, earlier you 
mentioned the regulation of housing associations 
that act as factors, and I am conscious of 
concerns around overregulation. How many 

housing associations that act as factors have in 
fact been inspected as such? 

David Ogilvie: That is a good question, but I 
cannot provide you with a specific answer at the 
moment. 

Mary Mulligan: Could you get back to us on 
that? 

David Ogilvie: Absolutely. 

The Convener: We appreciate that. 

Patricia  would you like to ask a question? 

Patricia Ferguson: No. I am conscious of the 
time and the pressures of today’s business. 

The Convener: I thank our witnesses for their 
attendance and for giving evidence.  

We now move into private session, as agreed 
earlier. 

12:42 
Meeting continued in private until 12:57. 
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Property Factors (Scotland) Bill: 
Stage 1 

10:02 
The Convener: Agenda item 2 is to take oral 

evidence on the Property Factors (Scotland) Bill at 
stage 1. I welcome our first panel of witnesses: 
Peter Lukacs, director at the Office of Fair Trading, 
markets and projects—infrastructure; and Douglas 
White, senior policy advocate at Consumer Focus 
Scotland. We await Brian Parr, group manager for 
private sector housing and investment at Glasgow 
City Council, who will represent the Convention of 
Scottish Local Authorities. 

The witnesses are happy to go directly to 
questioning, so I ask Jim Tolson to ask the first 
question on behalf of the committee. 

Jim Tolson (Dunfermline West) (LD): Good 
morning, gentlemen. Much of the casework that 
members receive that relates to factoring 
companies, including on the unfairness that 
members of the public who use factoring services 
perceive, is to do with whether the factor can be 
changed. In effect, the question is whether the 
person can sack the factor and move on. That is 
legally possible, but it seems to be very difficult, if 
not nigh-on impossible, to do. How easy is it for 
consumers to switch from one service provider to 
another if they are not satisfied with the factoring 
services that they have been provided with? What 
barriers exist under the land maintenance 
ownership model rather than the model in which 
residents jointly own the land? Will you provide the 
committee with an update on the test case that the 
OFT proposes? 

Peter Lukacs (Office of Fair Trading): Good 
morning. In the OFT’s market study on property 
managers in Scotland, we found that there were 
barriers to switching and that there was a very low 
level of switching between property managers, 
even relative to what happens in other sectors of 
the economy. We found that less than 1 per cent 
of people who employed a property manager 
switched each year, compared with significantly 
higher levels for utilities, for example. One of the 
reasons for that is obviously the need to agree 
collectively. The terms under which people can 
switch their property manager will often be 
determined by the deeds of the property. 
Sometimes a unanimous decision and sometimes 
a majority decision is required, but it is necessary 
to get agreement and that is not necessarily 
straightforward.  

The difficult process is one of the reasons for 
the low level of switching. An additional difficulty is 
that the deeds and conditions are not necessarily 
written in a way that is familiar to consumers, so 
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one obstacle that consumers face is that they 
have to understand what they have to go through 
to switch their property manager. Those two 
factors combined lead to the low level of switching 
that occurs. 

We found that if there is sufficient impetus and 
people know the route, those who have switched 
have not found the process to be particularly 
difficult, but those are the people who have had 
the necessary majority to switch and have found 
out about it—once they have tried to do it, they 
have not found it to be a difficult process . 

With land maintenance, there are obviously 
additional issues. Often, a larger number of 
customers is involved—rather than there being 
eight flats in a block, there might be dozens of 
houses on an estate—so getting a majority is that 
much more difficult. An additional difficulty in a 
land maintenance model is that ownership is 
typically in the hands of a land maintenance 
company, so there must be mechanisms for 
transferring ownership. As part of the OFT market 
study, we made recommendations on a test case. 
I know that Consumer Focus Scotland has been 
exploring the possibilities for such a test case, so I 
leave it to Douglas White to expand on that. 

Douglas White (Consumer Focus Scotland): 
Good morning. I echo much of what Peter Lukacs 
has said about the difficulties that home owners 
can face in switching their property manager. 
There are a number of reasons why it is a 
particularly difficult market in which to switch. The 
process can be complicated and is not the same in 
every block of houses or tenement block; it can 
differ from one to the other, so it is not always 
straightforward. 

There is often a lack of awareness among 
consumers that switching is an option if they follow 
the process and take the necessary action.  

As Peter Lukacs explained, to make a change, 
the process requires someone to get agreement 
among a majority of home owners in the block. 
That can be difficult to do, particularly in large 
blocks, so it is a difficult market to switch in, which 
is one reason why we would support some form of 
regulation in the market to protect consumers and 
to improve services for consumers to ensure that 
they receive the standard of service that they need 
to receive, regardless of whether they are able to 
switch provider. 

On land maintenance companies, the 
recommendation for Consumer Focus Scotland to 
take a test case was made by the OFT prior to the 
final proposal for a bill being lodged in Parliament 
in January 2010. We believe that the bill offers an 
opportunity to clarify the legal position of 
consumers of land-owning maintenance 
companies and their ability to switch provider 

without going down the test-case route, which 
would be complex, lengthy and potentially costly 
for all involved. We would like the relevant 
provisions of the Title Conditions (Scotland) Act 
2003 to be amended to make it clear that home 
owners who currently receive services from a 
land-owning maintenance company can switch 
provider through the same process as consumers 
of other property management services. We would 
like that point to be clarified in the bill, as we think 
the bill offers us an opportunity to clarify it. 

Jim Tolson: On your final point, Mr White, most 
home owners have it written into their title deeds 
that they must engage a factoring company for 
maintenance whether of a block of flats, which you 
suggest might involve a dozen people, or of public 
open space, which in some parts of my 
constituency might involve about 200 or 300 
households, which is a significant number. Would 
it be proper—and helpful to your organisations—
for the bill to provide a level playing field? For 
example, it could state that 50 per cent of home 
owners would have to say that they wanted to 
change their factor, rather than 100 per cent or a 
very high percentage as is often the case at 
present. Would that be a better deal for the 
consumer? 

Douglas White: I would not want to make a 
blanket statement that a single approach is the 
way forward; we would need to gain a deeper 
understanding of the specifics of each case. There 
might be specific reasons for a particular block 
having to meet a certain requirement before 
consumers are able to make the switch. 

All consumers of property management services 
in general and of services provided by land-
owning maintenance companies should have the 
opportunity to switch. However, there might be 
reasons why there are different set-ups in different 
blocks. Your suggestion might be something that 
we could explore, but I would not want to commit 
to that at the moment. 

Jim Tolson: Joint spaces and public open 
spaces around blocks of flats are, in general, 
jointly owned by all the residents in the estate; it is 
normally written into their title deeds. On the 
surface, therefore, it seems that residents buy in a 
service to have those areas maintained. However, 
in situations in which residents do not own the 
land or the common spaces, and a third-party 
company owns them and charges residents to 
maintain them, is there a fair deal for customers? 

Douglas White: The reason why we think that 
land-owning maintenance companies should be 
included in the bill is that—as Mr McLetchie neatly 
summarised at last week’s meeting—many of the 
issues that customers who live in those spaces 
raise are to do with things such as cost, the quality 
of service that they receive and communication 
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with their service provider. Those are similar to the 
issues that consumers of property factor services 
raise, so it seems appropriate to use the bill as an 
opportunity to improve the way in which each of 
those things are handled on behalf of home 
owners, regardless of which model they live in. 

There are clearly added complications around 
the ownership model, which is why we view the bill 
as an opportunity to clarify the position of 
consumers in relation to land-owning maintenance 
companies and give consumers the opportunity to 
switch from a provider if they wish, as consumers 
of the services of property management 
companies are able to do. 

Jim Tolson: Mr Lukacs, do you have any views 
on that final point about land owners who own the 
land charging residents for its maintenance? Is 
that fair according to the OFT? 

Peter Lukacs: When a developer is building an 
estate or a block, they must consider how it will be 
maintained on an on-going basis. There are a 
variety of different models: on some estates, the 
land has been handed back to the local authority 
for maintenance, while other estates operate a 
property factor model in which the land is owned 
by the residents in common and maintained on 
that basis. 

I am not sure that the ownership is necessarily 
the key thing. As part of the OFT’s market study, 
we recommended that when developers choose a 
model, they take into account the consequences. 
At the moment there are difficulties with the land 
maintenance model because the difficulties in 
switching provider are so extreme in that particular 
model. Therefore, that is a particular factor that 
developers should consider. However, I am less 
clear on whether that means that the model itself 
is inherently problematic. 

The Convener: I will allow brief 
supplementaries from Bob Doris and Alasdair 
Morgan before we move to Malcolm Chisholm. 

Bob Doris (Glasgow) (SNP): Mr White, you 
said that consumers need more clarity and 
transparency on how they can switch factors, and 
that the bill offers an opportunity to provide that. 
The obvious question to ask is whether that can 
be done without the registration that the bill 
implements. If a consumer wishes to switch just 
now, what kind of informed choice can they make 
about moving from one factor to another, which 
could be better or worse? Will registration bring 
with it informed choice and trust within the 
system? 

10:15 
Douglas White: As I am sure you are aware, 

when consumers want to move from one factor to 

another, even if they manage to overcome all the 
difficulties that we have mentioned, including 
difficulties with getting agreement among the other 
home owners, it is extremely difficult for them to 
know which factor will offer a better service than 
the one that they are using at present. The fact 
that there is no recognised, industry-wide set of 
standards helps to demonstrate that. 

Provided that registration is carried out in the 
correct way, it can help to improve standards 
across the board so that consumers know that 
whichever factor they choose to switch to will meet 
the minimum required standards. One of the 
arguments for continuing to develop the 
accreditation scheme alongside any proposed 
regulation is that it would offer a further badge of 
quality and a further mark for consumers to look 
out for if they decide to switch factor. 

Alasdair Morgan (South of Scotland) (SNP): 
Given the difficulties that you pointed out with 
changing factors, what will happen if the bill is 
enacted, a particular factor does not raise his 
standards despite your hopes that standards will 
rise, and ministers decide to remove him from the 
register? Where will the householders be then? 
What will they do? 

Douglas White: That is a practical question that 
will have to be bottomed out as the bill goes 
through the process of being scrutinised and 
passed. Clearly, there would be various stages to 
go through if a factor did not meet the required 
standards as set out in the code of practice. I 
imagine that, initially, they would be given an 
opportunity to bring their services in line with the 
code of practice and to start delivering the level of 
service that home owners in the estate were 
looking for and need to receive. 

Ultimately, if the factor simply was not meeting 
the required standards, the final sanction would be 
to deregister them. If that was to happen, we 
would want a mechanism built in that would allow 
the home owners to move on to a new factoring 
service. I am not sure that I can comment at the 
moment on the practicalities of how that would 
work, but it is certainly something that we need to 
think about. We certainly need to be aware that 
there has to be a mechanism in place for dealing 
with that. 

Alasdair Morgan: Surely we need to do more 
than just think about it at this stage. Presumably, 
we would have to think about it and put it in the bill 
before it is enacted. Do you agree, or do you think 
that we should just leave it open? 

Douglas White: I would imagine that you would 
want to have some provisions in the bill to handle 
that situation. 

Alasdair Morgan: Do you have any idea what 
those provisions might look like? 
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Douglas White: I would simply be 
hypothesising at the moment, but I think that we 
would be looking to have a mechanism in place 
whereby another company or organisation would 
take on the factoring service from the factor who 
had been deregistered. There would be various 
practicalities to work out in terms of how that 
happened and the role of the home owners in 
selecting who the new factor would be, but we 
would certainly want to ensure that the factoring 
role was passed on to a company that met the 
required standards. 

Alasdair Morgan: But I presume that the same 
majority provision that applies at the moment to 
the set of homes would apply in that situation. It 
might be a totality, in fact, so the owners might 
have a really big problem. 

Douglas White: The legislation on that has not 
been drafted yet, so I am not sure what the 
position would be for home owners in that 
situation. We are entering a new area. The 
situation would not arise at the moment because 
there is no register for people to be deregistered 
from. 

Alasdair Morgan: I want to pursue this 
important issue a little bit further, convener. 
Perhaps Mr Lukacs might also want to comment at 
this point. What if you have to deal with an 
intransigent ground maintenance factor who 
actually owns the land in question? The bill does 
not—and, I suspect, could not—contain any 
provision for dispossessing him of that land. 

Peter Lukacs: Let me go back a step. The OFT 
identified an overwhelming need in the market for 
home owners to hold their property factor or land 
maintenance company to account if their problems 
are not being resolved or if they are still 
unsatisfied after they have complained to the 
property manager, and that need is addressed in 
the complaints and redress mechanism set out in 
part 2 of the bill. However, we felt that if such a 
mechanism allowing home owners to hold their 
property managers to account existed and was 
effective there was no need to add a registration 
scheme, as it would not really yield sufficient 
benefits to consumers to justify its costs. I simply 
want to put that in context with regard to your 
question. As I say, the OFT sees significant value 
in having a complaints and redress mechanism to 
which all property managers and land 
maintenance companies are subject, but does not 
recommend the introduction of a licensing or 
registration scheme in the bill. 

You raise a good question about deregistration. 
Such a step would be really serious, particularly if 
we are talking about a large property manager 
covering thousands of home owners, and one has 
to wonder how often such a measure would be 
enforced. After all, it will not only punish the 

property manager, but leave the home owners 
involved in a difficult situation. That aspect of the 
scheme needs to be considered. 

Alasdair Morgan: I just wonder— 

The Convener: Alasdair, you are slightly taking 
advantage of me now. Your supplementary 
question is turning into a line of questioning, and 
other members might well want to follow up the 
issue. 

Malcolm Chisholm (Edinburgh North and 
Leith) (Lab): That particular theme is a fairly basic 
one. I want to begin with the OFT, which is leading 
the charge against a statutory system, and 
consider the arguments in its submission, some of 
which have already been highlighted. First, you 
suggest that there must be a big gap between the 
code of conduct and the accreditation standards 
that have been developed. However, I do not see 
how that necessarily follows. Obviously there 
might be slight variations, but why could the 
standards that have been developed for the 
accreditation system not just be adopted as the 
code of conduct? 

Peter Lukacs: There are differences between a 
code of conduct for minimum standards with 
regard to statutory legislation and a code designed 
to achieve best practice in the industry. With a 
self-regulatory code, people in the industry are 
saying, “We are not just complying with basic law; 
we in the industry are doing—and can be trusted 
to do—a good job.” 

As part 1 of the bill makes clear, failure to 
comply with the code of conduct is a reason for 
deregistration. In other words, if a property 
manager does not comply with the code, they will 
no longer be able to practise as a property 
manager. It is one thing to say that someone is not 
following best practice; but to say that they are 
acting in a way that is so bad that they should be 
deregistered is quite a different matter. That is 
where I would expect the proposed code of 
conduct to differ from an accreditation scheme. 

Malcolm Chisholm: So you feel that the 
standards that have been developed would not be 
suitable for a code of conduct. A lot of people 
assume that they would form the basis of the 
proposed code of conduct. 

Peter Lukacs: They may well do so. Having 
looked at the core standards that form part of the 
accreditation scheme, I see that there is not an 
awful lot in those standards that one would not 
expect property managers to be doing routinely—
although there are some things that go beyond 
that. 

In the market study, we highlighted the 
importance of residents getting together in some 
kind of organisation, whether formal or informal, as 
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they get a better deal when they do that. One 
aspect of the accreditation scheme is that the 
property manager should facilitate the process. 
However, we would not necessarily say that if a 
property manager is not actively facilitating the 
process that makes them unfit to be a property 
manager. There are elements where it could be 
said that the accreditation scheme goes beyond 
the minimum requirements. 

Malcolm Chisholm: I will ask you one more 
question before putting one to Consumer Focus 
Scotland. 

The other main objections in your written 
submission seem to be related to cost. You are 
saying that, because of the cost factor—we will 
consider later the extent to which it might deter 
people—quite a lot of cowboys, as you call them, 
would not register, so there would still be a 
problem. Although there might well be a residual 
problem, surely far fewer factors would not 
register. On the other hand, under an accreditation 
system, a large number might not be willing to 
adopt the standards, there being no compulsion to 
do so. 

Peter Lukacs: There are two elements to that. I 
agree that under a statutory system we would 
expect pretty much all property managers to sign 
up. We can imagine that very few people would 
work outside the system. Having said that, we 
have observed that the overwhelming majority of 
property managers who are covered by the 
accreditation scheme are represented on the 
working group—there are not significant groups of 
managers who are not engaging with or not 
directly represented on the working group. That 
gives us some reason to believe that a large part 
of the industry would be covered under the 
accreditation scheme. 

Malcolm Chisholm: My main question for 
Consumer Focus is about the dispute resolution 
procedure, but I have another question before 
that. What are you suggesting with regard to 
switching? There are all sorts of conditions in 
place at the moment. Should people be able to 
switch at any point? Should there still be a time 
limit of one or two years before they can do so? 
Should there be no restriction on people’s ability to 
switch? 

Douglas White: There is a broader point here. 
Consumers need the ability to switch. At the 
moment, it is quite a complicated matter. They 
need to know that they have that ability, and they 
should know about the process that they must 
follow in order to switch. If the gaps in those areas 
can be tackled, that would support consumers to 
switch more. 

Malcolm Chisholm: Is that at any point in the 
process, even after just a few months? I am not 

opposed to that, but I wonder what your view is. 
One of the main problems at the moment is that 
people are not allowed to switch for a certain 
number of years after a development starts being 
inhabited. 

Douglas White: I am not sure that we have 
reached an organisational view on that. I do not 
know whether members are aware, but I am 
standing in for a colleague—the arrangements 
have been fairly last minute today. I can check that 
point and come back to you if that would be 
helpful. 

Malcolm Chisholm: As I said, the main thing 
that I want to ask Consumer Focus about is 
dispute resolution. On other issues you support 
the bill, but on this one you take the view that an 
ombudsman system would be better. We have not 
yet asked many questions about dispute 
resolution, either last week or this week, but for 
part 2 of the bill it is important for us to understand 
the pros and cons of such a system. It was not 
entirely clear to me from your submission what 
you think the advantages or disadvantages of the 
bill’s proposals are. 

10:30 
Douglas White: We agree with Peter Lukacs 

that the complaints aspect is hugely important. 
The data from the OFT market study show that 
about 53 per cent of people have cause to 
complain, that 35 per cent follow that up with a 
complaint and that two thirds of consumers who 
have gone through the complaints process are 
dissatisfied with it. That shows that reform of that 
element of the market is most fundamental, as it is 
one major concern—if not the major concern—for 
consumers. We are absolutely behind that 
principle. 

As for the different models of dispute resolution, 
the bill proposes a panel. The concern that we 
expressed in our submission is that a panel would 
require support from public funding. We are not 
convinced that using public funding to establish a 
complaints mechanism for a private sector market 
is desirable. 

The panel that the bill envisages is based on the 
private rented housing panel, which is used in the 
private rented sector. The Scottish Government’s 
review of the private rented sector, which was 
published last year, found a low level of 
awareness of the panel among tenants—only one 
in 10 tenants knew about it. In contrast, the 
industry would fund an ombudsman scheme, as 
property managers would pay a fee each time the 
ombudsman investigated a case against them. 
Consumers understand more the concept and role 
of an ombudsman. In focus group discussions that 
we held recently about the draft standards for the 
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accreditation scheme, several consumers said 
without prompting that an ombudsman should be 
established to tackle some of the problems. 

Those are some of the pros and cons that we 
have identified with different models. 

Malcolm Chisholm: Do you suggest having a 
special ombudsman or using an existing 
ombudsman? 

Douglas White: It might be possible to use 
existing ombudsmen. A model that uses existing 
ombudsman services was being considered for 
the complaints mechanism under the accreditation 
scheme. 

Malcolm Chisholm: Would the ombudsman 
have enforcement powers against factors? 

Douglas White: Powers are not always the 
same from ombudsman to ombudsman, but 
ombudsmen can certainly have the power to 
award compensation to consumers and to 
recommend remedies that should be put in place 
to address the detriment that consumers are 
suffering. 

Malcolm Chisholm: I understand that cost is an 
issue, but the private rented housing panel is not 
very expensive to run. I accept that the panel 
could be better known, as you say, but research 
also shows that the work that it has done in the 
past few years has been highly effective. That 
should be borne in mind. 

Douglas White: Absolutely. The private rented 
housing panel deals specifically with matters such 
as repairs in the private rented sector. The range 
of issues in relation to property managers that the 
panel would have to deal with could be broad, so 
the types of issues in which we would want the 
panel to have expertise could widen significantly. I 
am not sure whether that could be achieved at a 
low cost. 

Peter Lukacs: We have not examined the panel 
that is proposed to take on complaints, so we do 
not have a particular view on it. In general, we 
think that the system must be robust, so it must be 
able to hold property managers to account; it must 
be able to enforce its findings, so it must have the 
option to penalise property managers who do 
misdeeds; and it must be seen to be independent. 

I will mention a further measure that I have not 
seen in the bill. It is really helpful to make public 
the resolution of complaints, because one issue is 
ensuring that property managers understand what 
they are expected to do and home owners 
understand what the causes for complaint are. 
Publishing outcomes and findings educates 
people by allowing them to understand why 
decisions have been made—they can learn from 
decisions. 

Mary Mulligan (Linlithgow) (Lab): I will ask a 
quick supplementary on the register before I move 
on to my question. Mr Lukacs seemed to suggest 
that a register was not preferable because you 
could be left without a property factor if the factor 
was removed from the register. If you do not do 
that, however, a group of residents who had 
difficulty with their factor might go through a fairly 
arduous process to remove them but the factor 
might be hired to deliver the same service to 
someone else, without those people knowing that 
the factor had not delivered the first time round. 
Why would the factor deliver the service for 
anybody else in the appropriate way? If there was 
a register, you would know that the factor was not 
able to fulfil their obligations. 

Peter Lukacs: If an effective complaints and 
redress mechanism is in place and if, as the bill 
proposes, it covers all property managers and land 
maintenance companies, that affords home 
owners a reasonable degree of confidence that 
they can hold their property manager to account. If 
the findings are made public, they can see what 
past decisions have been made and, if they want, 
they can use those to inform their own decisions. 

From that perspective, the key issue is that 
there is a mechanism for holding property 
managers to account. Our query, which comes 
back to the point that we raised about cost, is that 
if that is in place, we do not see that the additional 
benefits that the licensing and registration element 
would bring on top of the complaints redress 
mechanism would justify the additional costs of 
such a scheme and its enforcement. The point that 
we are making is that you go a large part of the 
way to helping consumers in this market by having 
a complaints redress mechanism. Adding a 
registration and licensing scheme adds on costs 
without necessarily delivering benefits. 

Mary Mulligan: Like you, I hope that the dispute 
resolution process will be such that it will resolve 
any problems but I am concerned that, should that 
not be the case and residents have to remove 
their property factor, we are saying to residents 
groups that every one of them will have to take 
their own action to remove a factor who is clearly 
not able to do the job that they are supposed to be 
doing. If factors were registered and a factor had 
been deregistered, everyone would be aware of 
the situation. 

Peter Lukacs: As I said, if the complaints 
redress mechanism is effective, when a group of 
residents makes a complaint and it is resolved by 
the complaints redress mechanism, that property 
manager will be deterred from acting in that way in 
the future, because they could again be subject to 
the same mechanism. 
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Mary Mulligan: You have greater faith than I 
have in the dispute resolution process for 
individuals. 

I move on to my substantive question. In 
response to questions from my colleague Jim 
Tolson, both witnesses said that the terms under 
which people can switch their property manager 
would be in people’s title deeds. I understand that, 
but an issue that has been raised with me on a 
number of occasions is that people are sometimes 
unaware of exactly what is in their title deeds and 
what the commitment is, both in respect of the 
resident and their payments and in respect of what 
the factor is obliged to do. Can we do anything to 
make people more aware, from the very 
beginning, of the obligations on both sides? 

Peter Lukacs: A recommendation that we 
made as part of the market study was that an 
advice and mediation service should be created. 
We observed that there is such a service in 
England and Wales—the Leasehold Advisory 
Service or LEASE. As well as offering generic 
advice, LEASE is a service that flat owners can go 
to for advice on their lease and on how to go about 
setting up something such as a joint scheme. 
Such a service does not exist in Scotland. 

Given that we are talking about complicated 
legal documents, we cannot expect home owners 
to know what their options are simply from reading 
them. It would be extremely helpful if such a 
service were available in Scotland. 

Douglas White: I add that if the proposed 
registration scheme goes ahead and is 
accompanied by a code of practice, information 
provision to home owners would be an important 
element of that code. It should ensure that they 
are told clearly and at a very early stage exactly 
what services they will receive and what they will 
be charged for them, and the communication that 
they receive as their relationship with their 
property manager develops over time should 
continue to be clear and transparent so that they 
continue to have a clear understanding of those 
services and how much they pay for them. 

I agree with Peter Lukacs that there is a wider 
issue about the need to help home owners 
develop a greater understanding of their rights and 
responsibilities in relation to common parts. I know 
that some of you will be aware that Consumer 
Focus Scotland has produced a guide for 
consumers on some of those issues. We are 
seeking to help address the problem in that way, 
but there is an issue that needs to be tackled. 

Mary Mulligan: I welcome the proposal on 
information provision. This week, I met residents 
who have been in their homes for two years and 
who have only just been told that they have a 
factor, with the result that they now face two years’ 

worth of bills. There is a problem as regards the 
knowledge that people have when they take on a 
new property or move into a new home. Would 
you like the bill to contain any more in that regard, 
or does it fully cover the issue? 

Douglas White: Are you referring to information 
provision? 

Mary Mulligan: Yes. 

Douglas White: We need to think about that 
carefully. We want to ensure that the code of 
practice tackles the key issues for consumers and 
leads to improvement in the standard of service. 
Peter Lukacs alluded to the fact that the higher the 
level at which we set the code of practice, the 
more likely it is that additional costs will be 
incurred, which would be passed on to consumers. 
We must ensure that we pitch the code at the right 
level and that what we demand of property 
managers in the code will improve the quality of 
service that consumers receive. The suggestions 
that I made about information provision would help 
with that. 

We should be careful not to put too many things 
in the code, as that would inevitably result in an 
increase in cost. It is a case of achieving a 
balance. We must ensure that we get the best 
outcome for consumers—an improved service—
without a significant increase in costs. 

Mary Mulligan: That was helpful. 

David McLetchie (Edinburgh Pentlands) 
(Con): My normal inclination would be to support a 
voluntary accreditation scheme as opposed to a 
statutory scheme. That would be the case with a 
sector of good reputation and public standing, on 
which an accreditation scheme could build. In the 
context of the current debate about accreditation 
and statutory regulation, my problem is that we are 
talking about a sector that has a low reputational 
base, as measured by the volume of complaints 
that we have received in the evidence that we 
have taken to date and in our own postbags. 

In that context, what confidence could one have 
that if one did not support the scheme that is 
proposed in the bill, an accreditation scheme 
would address in relatively short order and 
effectively the sort of complaints that we get and 
which we have heard about in evidence? 

10:45 
Douglas White: As members will be aware, the 

Scottish Consumer Council—one of our 
predecessor organisations—had been working on 
the issue for a long time, and we have long argued 
for some form of regulation in the market. We 
have been strong supporters of there being an 
accreditation scheme and have been on the 
Scottish Government working group that is 
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considering that. As Mr McLetchie suggests, the 
benefits of accreditation are that it encourages 
competition and choice in the market, that it could 
be implemented at a relatively low cost to 
consumers and that, among participating 
providers, it would improve standards and give 
access to a source of independent redress for 
home owners. 

We are now of the view that the evidence on 
property management services and land 
maintenance companies shows that some form of 
statutory regulation is required. The delays in 
creating the accreditation scheme have 
contributed to our coming to that view. We have 
always recognised that there are limits to 
accreditation. Clearly, it will not prevent rogue 
providers who will not join an accreditation 
scheme from offering services; nor will it prevent 
people from entering the market without meeting a 
prescribed set of standards. In considering the 
standards for the accreditation scheme, 
consumers who have participated in recent focus 
group discussions that we have held, which I 
mentioned previously, have said that they would 
expect those standards to be enforced for all 
property managers. So, consumers are of the view 
that the same standards should apply to all. 

Accreditation was first recommended by the 
housing improvement task force back in 2003. We 
are still hopeful that a scheme will be established 
soon, but it has been a long process to get here 
and, as the Property Managers Association 
Scotland representatives mentioned in their 
evidence last week, there seems to be a 
reluctance among those in the industry to take 
ownership of the scheme. So we are now of the 
mind that the consumer interest in the market 
would be best served by some form of statutory 
regulation. 

David McLetchie: But you do not think that, Mr 
Lukacs. Can you persuade me why I should stick 
with the accreditation route instead of supporting 
the route in the bill? 

Peter Lukacs: Let me explain where we were 
and where we are. At the time of the market study, 
we thought that there were problems across the 
industry. The fact that 53 per cent of home owners 
have problems shows that the issue is not 
confined to a couple of small rogues; it crosses the 
whole industry. We were looking for a scheme 
such as that which the Scottish Government had 
proposed, and, from talking to the participants in 
the industry, we thought that that was likely to get 
widespread support. The evidence is that the vast 
majority of the industry has been participating in 
the working group. 

Nonetheless, we recognised that there was no 
certainty that that was going to come about or that 
any complaints redress mechanism that came out 

of that would prove to be robust and effective. 
Therefore, we said that we would like to see it in 
place and proving itself effective soon. However, 
18 months down the line, there are still important 
things to be resolved. We are not wedded to a 
statutory or accreditation scheme approach. Our 
pragmatic view is to see what is the best way of 
securing an improvement for consumers. At this 
stage, we are comfortable with the idea of a 
statutory complaints and redress mechanism that 
would hold all property managers to account, as is 
set out in the bill. Our worry is that the addition of 
the regulation and licensing element will add costs 
without necessarily generating additional benefits 
for consumers. 

David McLetchie: It has been suggested that 
housing associations should not be covered 
because they are already regulated through the 
Scottish Housing Regulator. As I understand it, 
many housing associations, either directly or 
through a subsidiary, also act as property factors 
or seek to win business as property factors in 
blocks of flats or estates that they do not own and 
manage. If we are to have a registration scheme, 
should they be covered by it? Should they be 
required to be registered as factors as well as 
being registered as owners and managers with the 
Scottish Housing Regulator? 

Peter Lukacs: The definition in the bill says 
that, if you are carrying out a business as a 
property manager, the bill affects you. That seems 
to cover housing associations, but we observe that 
the complaints redress mechanism under the 
Scottish Public Services Ombudsman does not 
cover local authorities when they are engaged in 
property management activities, so there is a gap. 
We suggest that anybody who is carrying out 
property management as a business should be 
covered by the bill. 

David McLetchie: Do you agree, Mr White? 

Douglas White: Yes. 

David McLetchie: Finally, what percentage of 
owners must be involved in order to switch 
factors? Is it appropriate to have a situation in 
which a majority of the owners must vote for a 
change as opposed to, say, a majority of the 
people who attend a meeting or grant a proxy for 
that meeting? In the former situation, in a sense, 
the indifferent all count as noes. In the latter 
situation, a decision can be made on the basis of 
those who are actively interested in the matter and 
the indifferent are excluded; because they are 
indifferent, they are not counted as a yes or a no. 

Peter Lukacs: I do not have a particular view 
on that. What we need is a system in which 
residents can make effective decisions. I can see 
the issue that you raise, but I do not have a view 
on it. 
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Douglas White: I am in a similar position. Your 
question is reasonable. We want to encourage all 
home owners to participate in making such 
decisions and we want them to do so on an 
informed basis. We are keen for home owners to 
be given the opportunity to participate as much as 
they can rather than being excluded, but we 
appreciate that that can make it a challenge to get 
the level of agreement that is needed to make a 
change. 

David McLetchie: They are not excluded. They 
are excluding themselves by their own 
indifference. That is my point. If you have a 
system in which, in effect, the indifferent count as 
noes, then by and large you will not effect change, 
and that will benefit the status quo. If you have a 
system whereby people have to participate or 
grant a proxy for a meeting, albeit subject to the 
achievement of some type of quorum, you create 
a situation where there is a greater likelihood of 
change and therefore a greater responsiveness to 
the customer or consumer. Is that not correct? 

Douglas White: I absolutely appreciate where 
you are coming from with that point. My concern is 
simply that consumers might be not indifferent, but 
lacking the understanding, knowledge or 
confidence to participate in that way. We want 
them to be given the opportunity to contribute to 
the decision-making process and to do so in an 
informed way because they understand what they 
are engaging in. As we discussed earlier, 
consumers lack understanding of the process of 
change and what their rights and responsibilities 
are. If we can help to tackle that, it will help to 
place consumers in a better position to participate 
in the decision-making process. 

David McLetchie: As I understand it, you have 
suggested to us that the bill should be the vehicle 
for adjusting the current provisions in the Title 
Conditions (Scotland) Act 2003. I presume that, if 
we are going to do that in order to make switching 
easier, we will have to come up with a formula to 
determine the switching mechanism. 

Douglas White: Our point on a mending that 
act related to the land maintenance company 
situation and clarifying the position of consumers 
in relation to those companies in particular, as 
opposed to anything to do with the property factor 
market more generally. 

David McLetchie: Thank you very much. 

John Wilson (Central Scotland) (SNP): I am 
concerned that the bill will raise residents’ 
expectations that the issues that they have with 
their property factors or land management 
companies will be resolved. From your experience 
and the research that has been done, what is the 
average size of groups of residents or owners 
involved in these property management and land 

management agreements? I want to get a feel for 
the number of residents who are grouped together 
under localised agreements and how that impacts 
at the local level. 

Peter Lukacs: There is some information on the 
average size of blocks in the market study report. I 
am trying to remember that. I would like to come 
back to the committee on the matter, but I 
understand that roughly 35 per cent of people with 
property managers are in blocks of four and 
roughly the same percentage are in blocks of 
eight. A pretty small proportion are in large units of 
100 or so. The large part of the market consists of 
relatively small blocks, but there are, obviously, 
people in large units. 

Douglas White: I defer to Peter Lukacs on that. 
He has facts from the market study. 

John Wilson: We talk about the registration 
and deregistration of property factors, but we do 
not have property factors for every block of four. 
Property factors will operate over a number of 
properties and probably over large geographical 
areas, so the experience of one group of residents 
or owner-occupiers may be different from that of 
another group. If a small group of residents is 
unhappy with a property factor or land 
management company, it may try to complain 
about that company. How would you deal with it if 
the company came back and said, “Oh, by the 
way, this is one group of residents out of 25 
groups of residents that we factor for”? How can 
the bill deal with such issues? What would happen 
if small groups of residents had complaints, but 
the vast majority of people who used the 
company’s services seemed to be happy? 

Douglas White: The key element in the bill for 
dealing with such situations is the dispute 
resolution mechanism for complaints that have 
been brought by an owner or a group of owners. It 
is clear that the team that is in charge of 
monitoring and enforcing the registration scheme, 
wherever it is situated, will take into account 
complaints that have been received against that 
factor in deciding on a factor’s suitability to provide 
services. In the type of situation that you highlight, 
in which the vast majority of owners who receive 
services from the factor are satisfied and a 
separate complaint from one group of home 
owners has been made and dealt with through the 
complaints resolution mechanism, I think that the 
team would determine that that factor was fit to 
continue to operate. However, the team would 
take into account any complaints that had been 
made against the factor in their analysis and 
monitoring of the system. 
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11:00 
Peter Lukacs: I agree. The current complaints 

and redress mechanism enables  not just groups 
of property owners but individuals to make a 
complaint against a property manager. We have 
found that when individuals complain about a 
property manager, the property manager 
sometimes says, “Well, you’re the only one in the 
block who’s complaining and therefore it’s not a 
serious problem.” However, it is a serious problem 
for that individual and they need to be able to hold 
their property manager to account. 

John Wilson: That is the point that I am trying 
to make. An individual might feel aggrieved and 
make a complaint against a property factor where 
the rest of the residents are owner-occupiers and 
content with the factor. We might be raising the 
expectations of individual home owners that they 
can deal with their property factor through the 
individual complaints process that you described, 
whereas in reality no change can come about 
because there is no common complaint from a 
group of residents who are provided with that 
service by the property factor. 

Peter Lukacs: The benefit of having publicly 
released findings of the complaints and redress 
panel mechanism is that there would be improved 
education about what individuals can expect from 
their property manager. If there are lots of people 
who are unhappy because they have an 
expectation of the property manager that is not 
shared by the rest of the block or does not reflect 
what their contract with the property manager is, 
that is an education process for that individual. In 
that way there would not be an expectation that 
complaints will be resolved in favour of the 
consumer. It might be shown that the consumer 
does not have reasonable expectations or that 
their complaint is unfounded. 

John Wilson: As I said, it is about the 
expectation of what can be delivered versus 
reality. 

My next point is about title deeds and ties in with 
what David McLetchie alluded to earlier. Many 
owner-occupiers are tied into title deeds. When 
people buy a house or flat they are not always 
taken through the title deeds in great detail by the 
lawyer or legal adviser who is assisting them to 
buy the property. When it comes to a dispute 
about what is expected of the owner-occupier in 
relation to factored services—whether land 
management or property related—it is sometimes 
difficult for the owner-occupier. That is particularly 
true if they have a mortgage, because the 
mortgage company squirrels away the title deeds 
in a vault and it usually costs the owner-occupier 
to access them. How do we resolve the situation 
when owner-occupiers have not been fully 
appraised of what the property factoring or land 

management agreements are? What do we do to 
allow access to the title deeds to clarify exactly 
what the obligations are for the owner-occupier? 

Douglas White: That is one of the key issues 
that the accreditation scheme working group 
looked at. The problem can be looked at through 
that scheme and also, potentially, through the 
statutory regulation scheme. It might be built into 
the code of practice that the property manager is 
required to give clear information to the home 
owner, not just about the services that they 
provide and their fees, but what is expected of the 
home owner in that situation and what they can 
reasonably expect from their property manager. 
The complaints resolution mechanism, in its wider 
recommendations following a particular case, 
might also be able to make some points in that 
regard. 

The Convener: As no other committee 
members wish to ask further questions of the 
panel, our session is at an end. I thank both 
witnesses for their attendance and the valuable 
evidence that they have given us. 

11:04 
Meeting suspended. 

11:07 
On resuming— 

The Convener: I welcome our second panel of 
witnesses: Paula Hoogerbrugge from Greenbelt 
Group Action and Elizabeth Murray from the 
Stonelaw Court Owners Association. I hope that 
you will agree to move straight to questions. I 
invite Malcolm Chisholm to begin. 

Malcolm Chisholm: I apologise for the fact that 
I will have to leave soon for about 20 minutes to 
answer questions from a visiting school group 
from my constituency. I thank the convener for 
letting me ask a question at the beginning of this 
session. I will read in the Official Report the bits 
that I miss later on. 

I start with a general question: will you describe 
your experiences of the level and quality of the 
service provided by the property factor and, in 
particular, say what are the most common areas 
for dispute or disagreement? 

Elizabeth Murray (Stonelaw Court Owners 
Association): I live in a block of retirement flats, 
known in law as sheltered housing. There are 43 
flats in our development, which is only five years 
old. Our initial experience was not good. Our first 
factor was appointed by the developer and our 
concern in the first few years was whether they 
were working for us or the developer. That 
situation led us early on to establish a formal 
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owners association. We found that we were 
paying for services but doing the work ourselves. 
When there was follow-up snagging, we had to 
approach the National House-Building Council; the 
factor did not do it for us. 

As time went on, things got worse and worse. 
We had to pay our factoring bill six months in 
advance. We had an annual budget meeting at 
which the budget was set and eventually we 
began to chase things up. One example was 
insurance. We said at a meeting with the factor 
that we thought that the premium was rather high 
and got the throwaway remark, “If you can do it 
better, do it yourselves”. You do not say that to 
one of my neighbours—because he went and did 
it himself, and we discovered that our factor was 
taking a third of the premium as their fee for 
setting up that insurance. We know that it is 
generally the case in such circumstances for the 
person who sets up the policy to take only 12.5 
per cent. Despite having our money up front, they 
also had the cheek to charge us £9.90 a month to 
pay the insurance premium monthly. 

Because of the system of billing, we paid in 
September and then in March. Our financial year 
ended at the end of August and we did not get that 
year’s accounts until the following January or 
February, making some of them almost 18 months 
old. How do you follow up accounts and invoices 
that are 18 months old when you want to question 
them? We might have grey hair, but we still have 
grey matter and did not want to be taken 
advantage of any more. I could give you more 
examples, but I will not. 

We then had a secret ballot of all owners, and 
there was a 91 per cent vote to change factors. 
So, we have changed to a traditional Glasgow 
factor who, I am pleased to say, is in favour of the 
bill and wants to be fully registered. We want that, 
too. We also want a code of practice so that we 
know what good practice is. I know from 
experience that a code of practice works. I 
presently sit on a tribunal for additional support 
needs and I am an adjudicator. These systems 
work and a code of practice works. You know your 
entitlement and what you can fight for. At the 
moment, we are just pouring money down a hole 
and we have very little comeback. 

Paula Hoogerbrugge (Greenbelt Group 
Action): I live on an estate that is managed and 
maintained by a land-owning and land 
maintenance company called Greenbelt Group, 
which is probably the largest organisation of its 
kind in Scotland—indeed, we suspect, in the 
United Kingdom.  

I moved into my home about seven years ago. A 
few years after moving in, I received an invoice 
from the company that was quite threatening. It 
told me that I had to pay the company a sum of 

money up front for maintaining tiny pockets of 
open space and woodland on my estate. I had not 
been informed about that at the point of sale or by 
my solicitor, so I referred to my title deeds and 
found that they contained quite extensive burdens 
that mandated me to pay that company—and only 
that company—in perpetuity for the maintenance 
of those areas around my estate. 

It was not like any contract that I had 
encountered before. There was no price in it and 
no means of escape. In effect, it looked like a 
monopoly. So, I set about trying to find out 
something about the situation and whether there 
was any legislation governing my relationship with 
the company. I thought that it could not be only me 
who thought that there was something wrong with 
it, so I launched a website to find out whether 
other estates were having problems with the 
company. Within weeks, I was absolutely deluged 
by reports from people from throughout the 
country of similar problems and confusion with the 
company. We are now in touch with about 150 
estates across the UK—although most are in 
Scotland—where people are experiencing 
problems with Greenbelt Group. 

We have also set up websites to unite us with 
home owners who are experiencing problems with 
other land-owning and land maintenance 
companies. We have had thousands of complaints 
about Greenbelt Group but we have had only two 
complaints about the two other known players in 
the field. The question that I am asked again and 
again is, “How do I get rid of them? How do I 
switch provider?” That is far and away the most 
common question. People are being charged up 
front for services that are not delivered and it is 
impossible to negotiate with the company. The 
managing director has stated publicly, on a 
number of occasions, that, because of the nature 
of our relationship with the company, we are under 
a direct burden to pay it, whether or not it delivers 
services. 

One of the key points about this company is that 
it does not use the court system as a traditional 
factor might; it avoids the courts. Of a customer 
base of about 50,000, we know of only six cases 
that the company has attempted to take to court, 
all of which have fallen through for one reason or 
another. The company is now approaching 
people’s mortgage providers to see whether it can 
reclaim moneys by adding them to the mortgage. 
Those are the kind of problems that we are 
experiencing. 

The biggest problem is that there is no obvious 
route in law for us to use to switch providers. 
Although it looks as if the Title Conditions 
(Scotland) Act 2003 was set up to attempt to 
prevent the inclusion of on-going monopoly 
scenarios in title deeds, there are little wormholes 
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or workarounds in the act that mean that the 
company can still operate in the way that it does. 

11:15 
Malcolm Chisholm: Thanks very much for that. 

I do not have any experience of Greenbelt in my 
constituency, but some of the things that Elizabeth 
Murray talked about are familiar to me from my 
experience of factors in my constituency.  

I have to leave, but I will come back in 20 
minutes. 

Alasdair Morgan: I have a supplementary 
question for Mrs Murray. I did not quite understand 
what you said at the end of your statement. I 
thought that you said throughout it that you were 
happy with your new factor. Is that right? Is it the 
case that you no longer feel that you are pouring 
money down the drain? 

Elizabeth Murray: We are relatively happy with 
our new factor. I moved from a non-factored 
property to a factored property thinking that, at my 
stage in life, I would be able to sit back and get the 
garden done and the windows cleaned and that I 
could go on holiday and my house would be 
looked after. I did not think that I would have to 
attend residents committee meetings once a 
month and chase up the factor. 

Although our new factor is far better than our old 
one, they are still not perfect. I have no doubt that 
there will be problems in the future—minor ones 
that we can sort out through amicable discussion, I 
hope. I still feel that there is an absolute need for 
registration of factors. After all, your house is the 
most expensive item that you will ever own, so you 
want it to be looked after by people who are 
registered. 

I really cannot see why there is a problem with 
having official registration. After all, doctors, 
lawyers and teachers are registered. There is 
even talk of registering the people who help you to 
write your will. In the case of elderly people such 
as me, if factors are not controlled, we will have 
nothing left to pass on to our heirs, because our 
service charges will continue to escalate. I fear 
that the service that we get will diminish if we do 
not have some control—and backing if we need it. 
A code of practice with legal backing would be so 
desirable, because we could say to factors, “This 
is our expectation of you and we expect you to 
deliver it.” 

Mary Mulligan: Good morning. You suggested 
that if, at the end of the day, the problems 
persisted, you would want to be able to switch 
factors. I want to take you back a step and ask 
about your experiences of resolving disputes. 
Having looked at the bill, do you think that the 
provisions around dispute resolution would have 

benefited you when you had your initial problems, 
Mrs Murray, and would they help you with your on-
going problems, Ms Hoogerbrugge? 

Paula Hoogerbrugge: In our situation, there is 
no obvious mechanism in law for us to use to 
resolve disputes. One owner has attempted to try 
to thrash the problem out in the courts, but nearly 
a year and a half on, he is still attempting to do 
that. That has proved to us the problems of trying 
to seek solutions in the sheriff court system. Some 
other form of legislation or dispute resolution 
mechanism would be absolutely fantastic for 
people in our situation.  

I spotted in the bill that there is going to be a 
deterrent that prevents people from bringing back 
an issue again and again. I appreciate that that 
might be valid in traditional factoring situations, but 
because customers such as us have no means of 
escape, we might have to bring back the same 
problem, perhaps annually. We ask you to look at 
that element in light of our circumstances. 

Mary Mulligan: That is helpful. 

Elizabeth Murray: Our previous factor put in 
place a dispute resolution mechanism that was 
very similar to the local government mechanism. 
We could go from one stage to the next, but it was 
all within the company; there was no external 
adjudicator or mediator. We never got to the stage 
of using it because we had the facility and the will 
to change things. We had early access to our title 
deeds because of another matter, and we were 
aware of the legislation because other sheltered 
housing residents came to the Parliament when 
the Tenements (Scotland) Bill was introduced. 
That helped us to have the ballot and change 
things. 

Mary Mulligan: That is helpful. You said that 
you did not use the dispute resolution service. Is 
what is in the bill more helpful to you, given the 
independent element? 

Elizabeth Murray: Yes. I like the independent 
mediation and adjudication in the bill. That might 
stop vexatious claims, and I think that it would lead 
to resolution. It might also mean that the tenant or 
owner might not get what they were looking for—
the factor might be the winner, if we are talking 
about winners and losers—but people would feel 
that they had had a fair hearing. 

Mary Mulligan: When you were looking to 
change your factor, how easy was it to know who 
you could change to? How confident were you that 
they would be any better? 

Elizabeth Murray: We asked owners in similar 
properties about their factors. We, too, are on the 
internet—we are silver surfers—and had seen the 
complaints about the company that we were with. 
We asked about and, as a committee, we invited 
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two companies to give us a presentation. We then 
asked one of them to give all the owners a 
presentation. Following that, we moved to a ballot 
and decided to move to a traditional Glasgow 
factor.  

Mary Mulligan: That is helpful. 

Jim Tolson: Good morning, ladies.  

It is rare to hear of a group of residents that 
manages to switch factor—that is interesting, from 
the perspective of the evidence that we heard 
earlier. In trying to switch provider, what obstacles 
did you encounter and, in Mrs Murray’s case, 
manage to overcome?  

Elizabeth Murray: We did not have too many 
obstacles, given that we were not getting a very 
good service. I cited the example of insurance, but 
there were other things, so you can imagine that 
the situation was escalating. A lot of our problems 
were because our property manager was 
managing between 20 and 25 properties—it was 
all “Mañana, mañana, mañana.” There were no 
real obstacles. We just had to collect enough hard 
evidence to persuade other owners. If I describe 
them as disinterested, I sound as if I am doing 
them down but, as you will appreciate, in sheltered 
housing, we have some neighbours who are in 
their 80s and 90s and who did not expect to have 
to do this. Those of us who are more active did a 
lot of the research, but there was no problem 
when we held the ballot. At the time, we had two 
empty flats. We approached the solicitors who 
were dealing with the sales and gave them the 
facts; from the result of the ballot, we know that 
the owners must have voted for the change. Two 
people did not return ballot papers, but everyone 
else did. Although some of them were not 
particularly interested, they felt that this was an 
important matter. 

We had a small, active group that was prepared 
to do the research and to put in the work. I 
appreciate that that is not the case in every 
property. My feeling—I have no evidence to back it 
up—is that, in the past, there has not been a 
change of factor in retirement properties because 
of the nature of the population that lives there. It 
would have been too much effort for those people 
to do what we did. 

Paula Hoogerbrugge: My problems with 
Greenbelt started in spring of 2007, about two and 
a half years after the Title Conditions (Scotland) 
Act 2003 came into force. At the time, it was a 
very new piece of legislation. Our initial problem 
was finding solicitors who could give us advice on 
how it worked. We worked with the Scottish 
Government to understand the 2003 act a little, 
over weeks, months and, effectively, years. There 
is a lack of clarity about our rights to sack and 
replace a provider. 

We also tried to work with factors, to see 
whether they would be prepared to manage areas 
of land that the company owns. Basically, they 
said that they could not maintain land that was 
owned by someone else and that we had no right 
to instruct them to look after such areas. That was 
the main problem for us. 

Jim Tolson: I understand that. As I mentioned 
in last week’s evidence session, many factoring 
companies—Hacking and Paterson, Greenbelt 
and many others—are active in my constituency. I 
am sure that most of them provide a good service, 
but I get a significant amount of negative mail from 
constituents raising concerns about some of them. 
I know that other members have had a similar 
experience. 

When you were looking to purchase your 
properties, did you get any feedback from the 
sales agent, the estate agent or even your 
conveyancing solicitor on the charges that you 
were about to face, which were written into your 
title deeds and which you were required to take on 
board? Do you consider that in-perpetuity 
maintenance—by a local authority, for example—
which was mentioned earlier today, would be a 
better option, even if that cost were added to the 
cost of your property and spread over your 
mortgage? 

Paula Hoogerbrugge: I bought my property 
second hand—although it was a new build, I was 
not the first owner. My solicitor gave me my title 
deeds about a week before I moved into the 
property and told me to let them know if I came 
across anything of concern. You take it on trust 
that, because something is in the deeds, it must 
be okay. There seemed to be provision for a 
dispute resolution mechanism—which was not 
valid—but I was already committed to buying the 
property anyway. Having worked with home 
owners across Scotland, we know that developers 
are not up front at the point of sale, when people 
are signing the missives and committing 
themselves to properties, about either the nature 
or the costs of such agreements. That is a 
problem for people. 

You asked whether another method, such as in-
perpetuity care by a local authority, would be 
preferable. People would be overwhelmingly in 
favour of that model. 

One of the big problems with our model is that 
some very expensive parts of public infrastructure, 
such as sustainable urban drainage system ponds 
and flood defence systems, are being put into the 
care of one particular community, which has to 
pay for them although they might benefit many 
different communities, a whole town or a number 
of towns. We feel that putting the onus for the care 
of high capital maintenance pieces of public 
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infrastructure on one tiny population is not 
necessarily the best model to follow.  

11:30 
Elizabeth Murray: I bought my property new 

and the salespeople advised me of what the 
service charge would be. With regard to the title 
deeds, because it was a new property, the title 
deeds were signed four weeks before my 
purchase was completed. However, because of 
the delay at the land registry in registering new 
properties, it was two years down the line before 
the title deeds became available. That is the 
practice all over Scotland. In fact, I think that you 
would find that, hitherto, the land registry was 
taking even longer than two years to register new 
properties. 

We did not really know what kind of service we 
would get, but the developer that I purchased my 
property from has what looks like a permanent link 
to our factor. That is why we had doubts about 
who the factor was working for—they obviously do 
not want to upset the developer as they want to 
factor the next development. The factor is an 
England-based company, although it has a 
Scottish office, and we initially had the terms 
“freehold” and “leasehold” thrust at us all the time. 
That was a big problem that we had to overcome 
at the beginning: we had to establish that we were 
the owners. 

In retirement properties, you would probably find 
that no one has a mortgage. Most of us are in the 
lucky position of having paid our mortgages during 
our working lives and have had property to sell or 
have downsized. Therefore, mortgage companies 
do not always come into our arena and we have to 
fight for ourselves and our heirs. In some cases, 
we have had to call on our heirs to come to our 
assistance. 

Jim Tolson: In a way, I am glad to hear that 
you both had at least some indication of what 
charges and so on you might face. From the 
significant case load that I have, I know that the 
majority of people say that that does not happen. 
You are both involved with organisations that look 
at the wider community. In your involvement with 
the wider community in dealing with these 
problems, do you find that most owners have, like 
yourselves, had information up front—either 
through their title deeds or at the point of sale—or 
does that often not happen? 

Paula Hoogerbrugge: One of the big problems 
with our deeds is that there is no starting price, so 
the company can effectively impose any price that 
it plucks out of the air. As the OFT report said, the 
company bases its pricing structure not on what 
services cost to provide but on how much it thinks 
the community will tolerate. We have no ability to 

use normal market forces to negotiate the price 
down or to switch provider. We are not told at any 
point how much we have to pay until the company 
informs us; we are in the dark. 

Elizabeth Murray: For most properties, if the 
purchasing solicitor does their homework, the 
person coming in should know. In retirement 
properties such as mine, where there is a service 
charge, it is incumbent on the purchaser’s solicitor 
to provide that information. If the solicitor whom 
the purchaser has employed does not do that, I 
would say that the purchaser would have recourse 
through the Law Society of Scotland to do 
something about them—albeit that it might be a bit 
late. Our present factor has assured us that, when 
someone purchases an empty flat, the factor 
furnishes the purchaser’s solicitor with full details 
of the present expense. 

Our previous factor set the factoring charge. It 
might interest the committee to know that, for 43 
flats, we were charged £10,000 a year. Two years 
ago, that factor unilaterally imposed—just before 
we left it—a 4 per cent increase. When we tried to 
negotiate and argue against that, the factor told us 
that that was what the charge would be. 

Our property manager managed 20 to 25 
properties and ours was a smaller one, so she 
brought into her firm £250,000. Her firm employed 
three people across Scotland to do only retirement 
properties and so on. That is a sizeable income to 
a factoring company from three people. People 
who buy property do not always think carefully 
about the service charge, which must be paid in 
perpetuity. That can be a heavy burden when 
people are retired and have a fixed income. 

Jim Tolson: Thank you both. That has been 
enlightening. 

David McLetchie: Good morning, ladies. Ms 
Hoogerbrugge said that, when she used the net to 
find other people in the country who were 
experiencing the problems that she had identified, 
she found that few complaints were made about 
other companies that used the land maintenance 
model and that almost all the complaints focused 
on Greenbelt. Is that correct? 

Paula Hoogerbrugge: That is right. We used a 
freedom of information request to try to work out 
whether any other companies operate in this 
incredibly lucrative arena. Greenbelt admitted that 
possibly five other companies use the same 
model, so we set up websites that might catch and 
harness complaints from customers who were 
beholden to other providers. As I said, we received 
thousands and thousands of complaints about one 
provider—Greenbelt Group—which is the largest. I 
have had only two complaints about two other 
companies. 
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Recently, we have uncovered the fact that 
Greenbelt Group acts as a land bank for most 
major developers. That might explain why only 
one company has emerged to dominate the 
market. One big reason why we suspect that 
developers opt for the model is that they look for a 
safe home for land that is an open space at the 
moment but which might become developable. We 
have copies of the underlying contracts between 
Greenbelt Group and developers, which I would 
be happy to make available. 

David McLetchie: What proportion of the 
market does Greenbelt have relative to the other 
five companies? 

Paula Hoogerbrugge: Greenbelt Group has the 
vast majority of the market. The only other 
providers of which we know in Scotland are Ethical 
Maintenance, which has probably a few hundred 
customers—if that—and Scottish Woodlands Ltd, 
which takes over wooded areas and about which 
we have not had a single complaint. 

An interesting aspect of the situation is that we 
are always looking at a snapshot, as it were, of 
what developers were doing three years ago, 
because it takes time for people to be billed by the 
companies. For example, this week we came 
across an instance of a traditional factor—Hacking 
and Paterson Management Services—that now 
operates a land-owning and land maintenance 
model. In the weeks and months to come, we 
suspect that we will see more examples of 
traditional factors operating that model. The 
reason for that, I suspect, is that the bulk of the 
bad publicity about Greenbelt Group happened 
about three years ago, which is probably when 
developers looked to find a sustainable safe 
solution by using other companies to provide 
security for the land and on-going maintenance. 

David McLetchie: Is the model itself inherently 
flawed—this perhaps relates to the answer that 
you gave to Mr Tolson—or can the model operate 
satisfactorily, given the appropriate land-owning 
management company? Is the problem really with 
the specific company with which you have had to 
be involved? 

Paula Hoogerbrugge: I think that the entire 
industry is inherently flawed and that specific 
legislation is needed to deal with the particular 
abuses and difficulties that we face. The major 
problems are our inability to switch provider, the 
nervousness that communities have about 
bringing in factors to manage other people’s land 
and their reluctance in principle to do that. The 
other major problem for us is that communities are 
inheriting very complex features such as 
sustainable drainage system ponds, other 
drainage systems and large forest areas. People 
will find it difficult to commission services to look 
after such features. 

David McLetchie: On the difficulties of 
switching, when I asked Mr Middleton about that 
directly during our evidence session last week, he 
said that Greenbelt does not use its ownership of 
common areas in a monopolistic way and would 
not prevent people from switching. He said that 
Greenbelt would facilitate the transfer of the 
common areas to a residents association or some 
other vehicle that is owned and controlled by the 
individual house owners. His evidence—if I may 
state it as fairly as I can—was that Greenbelt was 
prepared to facilitate such switching, but the 
problem was that when it came to the bit no 
transfer arose: in the last analysis, owners were 
not prepared to take on the responsibility. Can you 
comment on that? What has been your experience 
of that? 

Paula Hoogerbrugge: When the original 
problems started to be uncovered a few years 
ago, in a bid to make itself more acceptable and to 
avoid legislation Greenbelt Group published a 
series of what it called customer options, one of 
which was that it would, at its own discretion, allow 
home owners to switch provider. Over the more 
than two years when those options have been in 
place, not a single community has taken them up. 
The options have also been branded by the 
Scottish Government as misleading in law, so I 
think that there are major flaws in them. 

One of the initial stumbling blocks when our 
community considered that option was that 
Greenbelt Group insisted that all debt must be 
repaid before it would allow home owners to enter 
into discussions on the options. However, what a 
company such as Greenbelt Group might call debt 
might also be called demands for payment for 
services not rendered. We need some automatic 
mechanism in law and rights in law that allow us to 
make such a switch. We do not want to be 
beholden to the discretion of a company that holds 
a monopoly—in every sense of the word—over us. 

David McLetchie: That is a fair point, but what 
rights in law could be laid down to effect such a 
transfer under a land ownership model? In other 
words, what do you want us to enact to facilitate a 
transfer that does not exist in the options paper 
that Greenbelt set out and that no one has taken 
up? 

11:45 
Paula Hoogerbrugge: Amendments could be 

made to the Title Conditions (Scotland) Act 2003 
to allow a community to fire its service provider on 
a two-thirds majority, which is what people in 
traditional factoring arrangements would do under 
that legislation. We would also need a second 
stage that would allow us automatic rights to 
appoint a provider of our choice for land that we 
are burdened to maintain, whether or not we own 
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that land. That would be fairly straightforward to 
effect. 

David McLetchie: So, you want a situation in 
which—for the sake of argument—Greenbelt 
Group would remain the owner of the land but in 
which the individual householders would be able 
to say, “You are no longer maintaining your land. 
We are appointing a factor to maintain that land 
and all the common parts, which we are paying 
for.” That would leave Greenbelt Group as the 
landowner—is that what you want to do? 

Paula Hoogerbrugge: Yes, although the word 
“want” is debatable in that we do not support the 
whole land-owning and land maintenance model. 
However, given that we are now in that situation 
and that tens of thousands of people have these 
burdens in their deeds, what you have outlined 
would be a useful mechanism for people who are 
already caught in the trap. 

David McLetchie: If we introduced that model, 
Greenbelt Group, as the landowner but not the 
land manager, would still have legal 
responsibilities not just to you but to any member 
of the public who came on to the common areas. 
How would it be covered for the cost of the 
residual responsibilities that it, like any other 
landowner,  would have? 

Paula Hoogerbrugge: Could you outline one of 
the responsibilities that you are thinking of? 

David McLetchie: You are talking about 
complex areas of infrastructure and, ultimately, the 
landowner would be responsible for the safety of 
people who came on to the land. Landowners can 
find themselves the subject of legal claims if areas 
of their land are not safely fenced off or if trees are 
not properly maintained and fall down, injuring 
people or damaging property. There are loads of 
reasons for which landowners can be sued. Under 
the situation that you describe, Greenbelt Group 
would be unable to subcontract that liability to a 
land management company. 

Paula Hoogerbrugge: That is a very good 
point, and it is one of the blockers that 
communities have faced in considering the 
options. They are not prepared to take the 
responsibility or liability for managing someone 
else’s land. 

David McLetchie: Exactly. So, how do we 
resolve the problem? You seem to be confirming 
what Greenbelt Group said to us in evidence last 
week. When it comes to the bit, people are not 
taking up the option of ownership because they do 
not want the responsibility and liability that go with 
ownership. If your associations are not prepared to 
do that—if you just want to run the factoring but 
not to be the landowners—I am not sure how we 
will get out of this limbo. 

Paula Hoogerbrugge: I think that communities 
would be prepared to take responsibility as the 
landowners if the land were to be transferred to 
them, although that might be more problematic in 
estates where there is a large SUDS pond, a flood 
defence system or a large forest. Communities 
have expressed interest in taking ownership and 
full responsibility and liability for those areas; 
however, there are problems in getting 
communities to want to take responsibility for 
managing someone else’s land. 

David McLetchie: Yes, I can see that. To be 
honest, I am not wholly convinced that the scheme 
that you propose is a perfect resolution of the 
problem. 

The Convener: John Wilson has a brief 
supplementary question on that. 

John Wilson: It is a very brief question. Ms 
Hoogerbrugge indicated earlier that she feels that 
Greenbelt is being used by some developers to 
bank land for possible future development. Does 
your group have any evidence for that, and have 
there been any discussions with developers 
regarding the method of land management that 
they have adopted in which it falls to residents to 
pay? 

Paula Hoogerbrugge: On the first point, it was 
Greenbelt Group’s own solicitors that gave us an 
underlying contract between a developer and the 
company that showed that the developer had 
transferred open spaces to Greenbelt Group for a 
peppercorn sum and that, should it be successful 
in gaining planning permission to build on the 
open spaces, the land would be transferred back 
from Greenbelt Group to the developer, again for a 
peppercorn sum. I have made that document 
available to the Scottish Government, and I am 
happy to make it available to the committee. 

Once we had that document in our possession, 
we spoke to other developers, which have 
confirmed that they operate in exactly the same 
way. We suspect that it is the industry norm. A 
recent FOI request shows that Greenbelt Group 
operates a similar arrangement for certain areas of 
land formerly owned by Scottish Enterprise. The 
model is established and has been operating for a 
long time; it is just that we are now aware of it and 
can prove it. 

I suppose that there are, in the model, other 
advantages to developers, in as much as they are 
not having to pay commutable sums up front to 
local authorities to take on the land. There were 
arrangements in the past whereby developers 
transferred land to communities, but those 
arrangements sometimes broke down. The advice 
that we have from planning officials is that 
developers always remain responsible for the land 
maintenance solution that they put in, so they are 
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ultimately responsible for its success or failure. If 
the land maintenance arrangements failed and a 
community owned the land, the chances are that 
any enforcement action would be taken against 
the developer instead of the community. In the 
model in question, the developers offload a lot of 
responsibility—it is all win for the developer. 

John Wilson: Thank you. I would be grateful for 
copies of the material to which you have referred. 

Paula Hoogerbrugge: I would be happy to 
supply it. 

Alasdair Morgan: I suppose that this comment 
is to stretch out the last point that Mr McLetchie 
made. There seems to be a difference between 
what you are suggesting and the case that Mrs 
Murray raised in which the owners already own 
everything in the block of flats. In that case, if you 
have a vote and there was not unanimity, all that 
you would transfer to the unwilling voters—the 
“No” voters—would be the change of factor. 
However, the other case brings the thought of 
changing the ownership of a piece of land, 
including SUDS and the burdens that go with that, 
to the owners of all the properties that feed into 
that SUDS. It would be incredibly difficult to enact 
legislation that would allow that to happen if one 
person stood out against it—even assuming you 
could get over what was, in effect, the 
nationalisation and municipalisation of land that 
belonged to somebody else. 

It also strikes me that, although the developer 
might have obligations to the local authority in 
maintaining the land, developers may not be there 
20 years hence when the problems begin to arise. 
At the least the owner of the land will still be 
there—somebody will own it. If your solution was 
agreed, that owner would be all the residents. I 
can see why residents would not want to have 
themselves being faced with the burden of being 
responsible not only for their house but for all the 
urban drainage around about it. 

Paula Hoogerbrugge: Yes. The whole system 
is fundamentally flawed and needs to be reviewed. 
I am not suggesting that the solution that we 
discussed today is necessarily the right one; a 
root-and-branch review of the current method of 
land management is needed. We need changes to 
policy as well as to legislation, to prevent major 
parts of the public infrastructure from being put 
into the hands of perhaps 30 people, who would 
have to bear the costs. 

The Convener: Are there no more questions 
from members? I am sorry, I forgot about Bob 
Doris; there were so many supplementaries that I 
stopped using my list. 

Bob Doris: I have been quite restrained today 
and Mr McLetchie asked most of the questions 
that I wanted to ask, but I have one question. I 

was struck when Elizabeth Murray said that a third 
of the insurance premium that she was paying to 
her former factor represented the fee for 
organising the premium. You said that the industry 
standard for such fees is 12.5 per cent. How did 
you go about digging out that information? 

Elizabeth Murray: When the throwaway 
remark, “If you can do it better, do it yourselves” 
was made, we went to a local broker, who did his 
job and investigated what it would cost to insure 
our property. We had an exact valuation, because 
a few months previously our factor had had our 
property revalued—without our permission and 
consent, and had charged us £750. The broker got 
quotes for us, one of which was from the company 
that was insuring our property, so we were able to 
compare what the company said it would charge 
with what we were being charged. That was when 
what was happening came to light. We challenged 
the factor, who admitted what they were taking. 
The gentleman who was doing the work for us told 
us that it was their normal practice to take 12.5 per 
cent of the premium—they have to have a fee for 
the work that they do. We circulated the 
information round the flats on the Thursday 
evening, and it was interesting that by the 
following Monday our factor had come back with a 
revised quote for the insurance. 

Bob Doris: That is illuminating. I liked your 
choice of word when you said that the factor 
“admitted” that a third of the premium was their 
fee. When they had given you the quote for your 
insurance, I take it that nothing in it intimated that 
£1 in every £3 would go straight into the factor’s 
pocket. 

Elizabeth Murray: The only indication that we 
had was an annual budget statement, which was 
similar to the statements that local government 
uses, in that it showed amounts set against 
headings. Some of the charges are quite evident 
and open. For example, we have a common 
laundry and we have lights in our corridors—there 
is common electricity. We also have telephone 
lines attached to our pull cords. Those charges are 
evident; we can see the telephone bills. The other 
items that we are charged for include pull cords, 
pendants and so on. Because of the nature of our 
property, those services are owned by the 
factoring firm. We did not have clear indications of 
that. 

Bob Doris: I asked the question because many 
home owners feel that their factors are ripping 
them off but can never quite quantify it. They just 
know that the bills keep coming. However, you 
were able to quantify the extent to which you were 
being ripped off. 

That brings us back to the billing process. 
Transparent itemised billing is one thing, and the 
home owner can say, “Whoah! That’s quite 
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expensive”, but it is another thing to take the next 
step and expose the amount of profiteering that is 
going on. I commend you for doing that. Should 
there be an industry standard for billing, so that 
factors itemise not just the charges but their fee for 
arranging each service? Should a trade standard 
be included, so that people can compare what 
their factors are charging with the trade standard? 
Your factor was charging 30 per cent when the 
trade standard was 12.5 per cent. We are asking 
credit card companies, mortgage companies and 
energy companies to be clearer about their billing 
and charging processes. Should factors also be 
required to do that? 

12:00 
Elizabeth Murray: Yes. They should make it 

clear exactly what people are paying for. I am a 
volunteer at a citizens advice bureau, so I have 
experience of other factoring issues in Glasgow 
when people have bought what was previously 
council housing. There is a desperate need for 
openness in the accounts that people get. Having 
had the experience of trying to help someone to 
get open and honest accounts for work that has 
been done, I know that it is very difficult. 

I cannot say that we are having the same 
experience because now that we have moved to a 
traditional factor we get quarterly accounts that we 
can peruse, but there should be more openness 
where factors set up insurance or provide any 
service. As you can imagine, when we discovered 
what was happening with the insurance, we 
wondered what percentage the factor was getting 
for the lift maintenance, our pull cords and other 
services. We did not dig any further because the 
action that we took was to move to someone else, 
but we would dig in the future if we thought that 
there was a problem. 

There is definitely a need for openness and 
transparency. Factors should have to put on the 
table what people are being charged so that they 
know that they are paying a fare share, that they 
are not being asked to pay someone else’s share, 
and that someone further along the line is not 
making a big profit. 

Bob Doris: Let us hope that honest and 
transparent billing will save people such as you 
from having to do further digging in the future. 
Thank you for that. I found it interesting and 
helpful. 

The Convener: There are no other questions 
from the committee. I thank the witnesses for their 
attendance and the valuable evidence that they 
have provided. 
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11:20 

On resuming— 

Property Factors (Scotland) Bill: 
Stage 1 

The Convener: Agenda item 4 is to take oral 
evidence on the bill. I welcome the witnesses. 
Joining the minister is Stephen White, head of 
consumers in private housing, and Simon 
Stockwell from family and property law in the civil 
law division of the Scottish Government. The 
minister has an opportunity to make some brief 
introductory remarks. 

Alex Neil: Thank you very much, convener. In 
the interests of time, I will make my remarks very 
brief. We have outlined our position in the 
submission and it is clear that we support the aims 
and principles of the bill. We have worked and will 
continue to work closely with Patricia Ferguson as 
the sponsor of the bill to identify the improvements 
that we believe will be necessary to make it as 
effective as possible in achieving its objectives. 
We have already identified to the committee a 
number of areas in which we believe there is some 
room for improvement. We have discussed those 
areas with Patricia Ferguson and I think that we 
have agreed a way forward. 

I am also keen to say that we are happy to 
share any additional material and research that is 
made available to us with Patricia Ferguson as the 
bill’s sponsor, and with the committee. 

The Convener: Thank you, minister. Are there 
any questions for the minister? 

Jim Tolson (Dunfermline West) (LD): Among 
the key points that have been highlighted to the 
committee in evidence is that about the model that 
is sometimes used, particularly by Greenbelt and 
some other factoring companies, on land 
maintenance and maintenance of individual 
properties. Should the particular difficulties that 
have been highlighted with the land maintenance 
model—or Greenbelt model—be addressed in the 
bill, or is that beyond the bill’s scope at the 
moment? 

Alex Neil: We have had this conversation with 
Patricia Ferguson. If we take Greenbelt as a 
classic example, the bill covers a lot of Greenbelt’s 
activities, but when such a company owns the land 
and manages it, the bill is at its weakest. Some 
issues remain to be addressed in the bill or 
consequently because it will put some companies 
in a different situation. The legal point is quite 
technical, so I will ask Simon Stockwell to expand 
on what I have just said. 
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Simon Stockwell (Scottish Government 
Justice Directorate): As the minister said, and as 
the committee picked up at its previous meeting, 
one of the major issues is that Greenbelt generally 
owns, manages and maintains the land. When we 
start thinking about issues such as the switching of 
land maintenance companies, or the switching of 
companies generally, that makes it more 
complicated. If Greenbelt continues to have 
responsibilities for the ownership and insurance of 
the land, that goes above and beyond the 
responsibilities that it might have to the 
homeowners who live nearby. The issue is quite 
challenging and Greenbelt itself would say that if a 
move was made to dismiss or replace it as a land 
maintenance company, agreement would also 
have to be reached about the ownership of the 
land. 

Jim Tolson: Greenbelt’s chief executive gave 
evidence to the committee a few weeks ago, 
during which he questioned Greenbelt’s role under 
the bill. He feels that, in some ways, the bill does 
not cover Greenbelt. Does the minister have a 
view on that? 

Alex Neil: There is no doubt in our minds that 
the property maintenance and factoring activities 
of Greenbelt are covered. There is no doubt about 
that whatsoever. 

John Wilson (Central Scotland) (SNP): At last 
week’s evidence session, it was alleged that 
Greenbelt gets title to ownership for a nominal 
charge by developers. Whether the bill would 
cover any future transfer of land based on the fee 
for which Greenbelt took on responsibility for it and 
whether the land could be transferred back to the 
residents in the area was raised. I know that this 
might diverge slightly from the bill, but the more 
important issue that was raised last week is 
whether that type of ownership, by companies 
such as Greenbelt, is a method of land banking—
whether developers are securing, by transferring 
land to companies such as Greenbelt, possible 
future use of land and effectively denying 
development opportunities and the wider 
community benefit of community ownership of 
land. That was particularly relevant to some of the 
examples that we were provided with last week. 

Alex Neil: John Wilson raises two valid points. 
The first, in relation to changes of ownership, is 
not really within the scope of the bill and therefore 
would need to be treated as an entirely separate 
subject. 

The second concerns land banking. There are 
obviously concerns. In last week’s debate in 
Parliament about housing, a member—I think it 
was a Labour member; I think it was Rhoda 
Grant—called for penalties for withholding 
development land for social housing. Land 
management and so on affects a number of 

departmental portfolios. My main concern is the 
availability of land for social housing. We have 
recently introduced a number of changes, but I 
think that there is an issue about some developers 
or landowners making land available for social 
housing. However, that is also outwith the scope 
of the bill. John Wilson is right to raise the matter 
as an issue of concern for a housing minister, but 
it is for another day rather than for this discussion. 

Alasdair Morgan: One issue that came up at 
last week’s meeting—it has been partly addressed 
by Mr Stockwell—is the minister’s power, in 
extremis, to deregister someone who is on the 
register. I want to address two types of case. The 
first is a case such as Greenbelt, when it owns the 
land. If we get to the stage of wanting to remove a 
company from the register, which removes it from 
the register entirely—not only in relation to one 
area where it acts in this way but throughout 
Scotland; it is all or nothing—it is clear that 
relationships have totally broken down. In those 
circumstances, it is difficult to see a happy 
arrangement to buy the land from the company 
arising. It is also difficult to see where the funds to 
buy the land would come from. So what, exactly, 
happens? The company is operating the land, 
which is not necessarily amenity land—it may be 
land that is necessary to sustain a sustainable 
urban drainage system—and it has an obligation 
to maintain that land, but by deregistering it you 
would remove its only source of income. It strikes 
me that in such a situation you, as a minister, 
would probably not want to remove a company 
from the register—and that you never would. So is 
the power just a paper tiger? 

Alex Neil: That is one of the issues that we 
have raised with Patricia Ferguson, as the 
member in charge of the bill, and it is one that we 
think the committee has to spend some time on, 
because there is a great deal of concern about the 
consequences—direct and unintended—of 
deregistration. For example, if you deregister a 
local authority, which is quite possible under the 
bill, what happens? There is no answer. We have 
had internal discussions in the Government and 
there is no easy answer to the question, “What 
would happen?” One of the areas of the bill that 
needs further thought is what happens after 
deregistration. 

Mr Morgan is right to say—it is inevitable—that if 
the bill does not make clear what would happen 
after deregistration and which additional powers 
and resources may be available to deal with the 
situation, ministers in any Administration may be 
reluctant to use that power. In that sense, it could 
be self-defeating. As we have discussed with 
Patricia Ferguson, it is an area in which a great 
deal of further thought and consideration is 
needed. 
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11:30 
Alasdair Morgan: The second case involves 

what might happen if you want to deregister a 
more general and traditional property factor that 
may be factoring a variety of properties.  

Two dangers arise. First, the tenants in some of 
the properties may be very happy with their 
factors—it may be that just one or two tenants 
have a problem. If you deregister the factor, you 
would do so for all the properties and all the 
tenants. Even if you were to assume that all, or the 
vast majority, of the tenants wanted that particular 
factor out, the agreement of all the tenants in a 
particular block may be required to take on a new 
property factor. I do not know whether that would 
be the case or not; I suppose it would depend on 
the terms of the tenants’ leases or agreements, 
but that has not been made clear to us. 

Secondly, if you deregistered the current factor 
and the tenants subsequently could not reach 
agreement about employing a new factor, but 
some of them still wanted one, would that be a 
problem? The tenants would clearly be able to go 
it alone, which happens in Edinburgh anyway to a 
large extent, but is that an issue that needs further 
consideration? 

Alex Neil: It is a potential issue, and it comes 
under the category of unintended consequences 
of deregistration. In the longer term there is a need 
for new legislation. Whoever wins the election next 
year should consider that with a view to making it 
much easier for people to switch factors. 

The situation that Mr Morgan describes is fairly 
common. I am currently dealing with a 
constituency case in North Lanarkshire that relates 
to a factor that operates across the United 
Kingdom. Some groups of residents are extremely 
happy with that factor, but there is one particular 
project where the tenants are not happy at all. If 
the factor were deregistered under the bill as it is 
currently drafted, the tenants who are happy would 
suffer as well, as they—as well as the ones who 
are not happy—would lose their factor.  

More thought is needed on whether we can 
deregister a factor in relation to particular 
properties, or deregister the company in total. 
More important, we need to consider the 
consequences of deregistration. One danger is 
that people end up with no factor at all because 
they cannot agree on who the successor factor 
should be. There are no easy answers, but that 
issue must be addressed and other options must 
be made available if the bill is to be effective. 

David McLetchie: I have some questions about 
the cost of the registration scheme. This morning, 
as members will recall, we heard in relation to the 
housing regulator about the Neil doctrine, which is 
that the regulated should never pay fees to the 

regulator. Can we take it that a further example of 
that doctrine will be that none of the factors to be 
registered will be required by the Scottish 
ministers to pay any fee to the ministers to 
contribute to the cost of maintaining the register? 

Alex Neil: That will be for the Parliament to 
decide, but there is a practical issue with regard to 
the registration fee. The Convention of Scottish 
Local Authorities has not formally submitted 
evidence to the committee so far, but I know that a 
number of local authorities and RSLs believe that 
they should not have to pay a fee. If you take 
those organisations out of the equation, the fees 
for those that are left—the private sector factors—
would be extremely high in relative terms. As we 
have noted in the policy memorandum, about 200 
factors operate in Scotland. I think I am right in 
saying that more than 100 of those are in the local 
authority or RSL sector. 

The Glasgow Housing Association factors 
26,500 properties. Of the others, 44 private factors 
have registered under the voluntary accreditation 
or have declared an intention to do so. The bill 
intends to catch what I call the rogue factors. 

There is an issue around the fees. If we exclude 
local authorities and housing associations, the 
knock-on impact is that the fees on the remainder 
will be very high. 

David McLetchie: Indeed, but the principle 
behind my question is not about excluding one 
category of fee payer or another; it is about the 
doctrine that you enunciated earlier, which is that 
no one should pay a fee. In other words, is the 
Scottish Government happy with the proposition 
that the costs of running the registration scheme 
for the Scottish ministers should be borne entirely 
from the Scottish budget and not require a 
contribution from any registered person? 

Alex Neil: Without undermining the Neil 
doctrine, I point out that that already happens in 
parallel with the landlord registration scheme, 
whereby the landlords pay a registration fee. I am 
not suggesting that the Neil doctrine can be 
universally applied at this stage. 

David McLetchie: Yes, but the landlord 
registration scheme is run by the local authority; I 
am talking about a scheme that, according to the 
bill, will be run by the Scottish ministers. Is that not 
correct? 

Alex Neil: Yes, that is correct. 

David McLetchie: So you are free to apply your 
doctrine if you so choose. 

Alex Neil: The other practical problem is that 
we must consider our priorities and, given the 
public spending cuts that are coming from London, 
there will be very little money left to subsidise any 
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additional schemes other than the ones that we 
are already funding. 

David McLetchie: Indeed, and that makes one 
wonder why you moved amendment 2 to the 
Housing (Scotland) Bill earlier this morning. Never 
mind—the logic of it escapes me, but no doubt it 
never escapes you, minister. 

Let us move on to the funding of dispute 
resolution. Can we clarify who is funding all that? 
Is the Scottish Government content with the 
proposition that the costs of dispute resolution that 
arise from the mechanisms that the bill proposes 
should be wholly funded by the Scottish 
Government, or does the Government take the 
view that those who bring disputes to the 
homeowner housing committees should pay some 
kind of fee, as at least a contribution towards the 
costs of running the dispute system? 

Alex Neil: In the Property Factors (Scotland) Bill 
as it stands, it would be paid for by the 
Government. I have discussed this with Tricia 
Ferguson, too. There is a wider issue about how 
disputes are handled in the whole housing sector. 
Recommendations were made last year for the 
establishment of a dedicated court to deal with 
housing matters. There is also the operation of the 
private rented housing panel to consider—and a  
number of other procedures relating to evictions 
and so on. 

I am not dodging your question. Irrespective of 
what happens with the Property Factors (Scotland) 
Bill, there is a need to streamline dispute 
procedures in the housing sector to make them 
more cost effective, probably fairer in some 
respects, and more efficient, with a quicker 
response than can be the case under some of the 
current arrangements. In my own view, there is a 
need in any case to consider reform of dispute 
procedures. 

As the bill stands, the Scottish Government 
would meet the cost of disputes. That is one area 
on which we seek the committee’s comments in its 
stage 1 report. Whether the cost estimates are 
sufficiently robust is another. 

David McLetchie: If, in its report, the committee 
accepts that part of the bill as it stands and it lays 
the cost of the dispute mechanism on the 
Government, would the Government accept that 
proposition? 

Alex Neil: At the moment we have no intention 
to amend those provisions. 

David McLetchie: So that is a yes. 

Alex Neil: The committee is at a very early 
stage in taking evidence on the bill. We know that 
some dispute procedures can be expensive. Once 
we have heard all the evidence, we will need to be 
sure that we are not picking up a blank cheque. 

David McLetchie: Are you content with the 
costs that the promoter of the bill has estimated for 
running such a scheme? 

Alex Neil: We have no problems with any 
aspect of that at the moment. 

David McLetchie: That is fine. 

I have a couple of questions about switching, 
which is not covered in the bill, but which many of 
us think is pertinent to achieving higher standards 
and giving more rights to property owners and 
tenants. As I understand it, we have some 
legislation in the Tenements (Scotland) Act 2004 
and the Title Conditions (Scotland) Act 2003 that 
facilitates switching, but there is no 
comprehensive provision. It is debatable whether 
the Title Conditions (Scotland) Act 2003 is 
applicable in switching situations and, as I 
understand the Tenements (Scotland) Act 2004, it 
basically provides a default mechanism when 
there is no provision in the title deeds. Is it not the 
case that we require some kind of comprehensive 
legislation that facilitates switching—whether or 
not there is something in the title deeds—and, if 
necessary, overrides the current provisions, which 
do not facilitate consumer choice? 

Alex Neil: As I said, I am attracted to that 
proposition, because competition in the sector 
would be a good safeguard for the people who are 
the end users and who have to pay the factors. If it 
was relatively easy to switch factor, that would be 
a real incentive for factors to take complaints 
seriously. I am not saying that that is the total 
solution and I still think that the main provisions in 
the bill are valuable, but the ability to switch factor 
fairly easily could be a powerful tool for the 
consumer. 

David McLetchie: What are we waiting for? 
Why do we not have switching provisions in the 
bill? Why have we not had them in some of the 
extensive pieces of housing legislation that the 
Government has introduced? The issue is not 
exactly new. 

Alex Neil: No, it is not new—and it was not new 
when the member’s party was in power or when 
previous Administrations were in power. The issue 
is not within the scope of the bill. Obviously, the 
question has to be put to the promoter. As I have 
already said, the time has come for us to consider 
legislation in the area. If we can get a consensus 
in the Parliament on that after the election, that 
would be extremely helpful. The ability to switch a 
factor easily would be a useful reform measure 
that would be extremely beneficial to the 
consumer. 

The Convener: I have a couple of bids for 
supplementary questions on switching—one from 
Bob Doris and one from Patricia Ferguson. 
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Bob Doris: People must be able to make an 
informed choice if they want to switch from one 
company to another, whether it be their energy 
supplier or whatever. Last week, we heard that 
many owner-occupiers have to do a lot of Miss 
Marple work to figure out what percentages they 
pay in management fees to factors. Whether we 
do this in the bill, the forthcoming private housing 
bill or future proposed legislation in the next 
session of Parliament, there is a strong need for 
standardisation of the bills that factors issue to 
their customers so that people can see easily and 
clearly where the charges are and what they are. 
They should be benchmarked against the industry 
standard; they will be meaningless unless people 
can compare suppliers. If we want competition, 
surely that is essential. 

11:45 
Alex Neil: Absolutely. If we had a bill to facilitate 

switching, I presume that it would need to address 
many of those issues. However, when we start 
talking about charging we can go into the realms 
of consumer protection legislation, which is not a 
devolved matter. We must be careful, because we 
must work within the competences of the 
Parliament. 

In our submissions to and discussions with the 
UK Government on housing matters, I have 
pointed out that although there are many things 
that we would like to do in housing legislation, we 
run into difficulty when we get into the grey area of 
what is devolved and not devolved with regard to 
consumer protection issues. Let me give you a 
very good example. Last year, I had to go before 
the Equal Opportunities Committee to explain 
how, if one wished to make adaptations for a 
disabled person, it could be done under housing 
legislation if there were agreement between the 
occupiers in the tenement, if there were an 
overarching landlord or whatever, but how, if no 
such thing existed, the matter was reserved. 
These are some of the difficulties that we are 
working with, particularly with issues surrounding 
factors, some of which touch on consumer 
protection legislation. 

Bob Doris: This is not a cheeky supplementary, 
convener, but I would like to clarify whether the 
minister is saying that the Parliament might not 
have the power to standardise billing from 
factoring companies. 

Alex Neil: Some specifics with regard to 
charging could be open in that respect. However, I 
think that with the bill’s code of conduct provisions 
we can legitimately and within the Parliament’s 
powers build in certain requirements. I have made 
it clear in my discussions with Patricia Ferguson 
that the code that was published under the 
proposed voluntary scheme would be acceptable 

as the code that the bill would provide for in law. 
That would allow for financial transparency. 

The Convener: It is time, I think, to switch to 
Patricia Ferguson. 

Patricia Ferguson: On the switching of factors, 
which is a problem for many people, has the 
minister given any thought to the fact that often the 
problem is not that there is no mechanism for 
switching but that people do not comply with it? 
Often there is a lack of involvement by owner 
occupiers, or the people in the properties might be 
an absentee landlord’s tenants. No matter what 
criteria are used, it might always be very difficult 
for those who stay and have an interest in a 
property to effect change. 

Alex Neil: Absolutely. As I said in response to 
Mr McLetchie, the issue is not covered in this bill, 
and indeed has not been tackled by any 
Government, because of the complexities of 
dealing with it effectively, some of which you have 
just highlighted. 

Mary Mulligan: As a quick supplementary to 
Alasdair Morgan’s questions on deregistration, I 
wonder whether, given that they would be 
responsible for registration or deregistration, 
ministers would be amenable to the proposal that 
they suggest alternative factors to cover 
temporarily while the residents got themselves 
organised and found a replacement. After all, 
deregistration could leave people without the 
services that they require, particularly if we are 
talking about a lift in a block of flats, a SUDS pond 
in a development or something else that you 
would not want to neglect for any period of time. 

Alex Neil: I would really have to think about 
that, because such a move might have 
implications. My initial reaction is that the local 
authority or similar body would need to take the 
default position on an interim basis. It would be 
difficult for ministers just to impose a new factor on 
residents without first going through a fairly 
complicated tendering procedure. It could, in fact, 
complicate things a lot. 

Of course, if we were to decide that the local 
authority was the right organisation to take on this 
particular role, we would have a real problem if an 
authority itself had been deregistered. Your 
proposal raises a whole host of issues that require 
a great deal more thought and research before I 
can give a definitive reply. 

Mary Mulligan: I gave the example off the top 
of my head, so I am happy for you to think about 
the issue in more detail. What happens in the 
interim period after deregistration is clearly an 
issue. 

My substantive question is on issues that 
residents have raised with us concerning their 
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knowledge of factors. You have referred to the 
code of conduct. A number of residents have told 
me that they did not know that when they bought 
their property they were entering into a 
relationship with a factor, and that they were not 
conscious of the responsibilities that that involved. 
The issue affects both new-build flats and whole 
new estates. Does the bill address it sufficiently? 

Alex Neil: The bill tries to deal with the issue. I 
should have thought that home reports would 
mention such arrangements, because they should 
include all financial obligations relating to the 
property. We will look at the issue to see whether 
we can do more. The UK consumer code for home 
builders includes such provisions, but it is a 
voluntary code. I will look into whether factoring 
arrangements are covered in Scottish home 
reports, and, if they are not, whether we should 
ensure that they are. That is a reasonable 
suggestion. 

Mary Mulligan: That would be really helpful. I 
have been approached by residents who were in 
their property for three years before they 
discovered that they had a factor. They have back 
bills to pay, but they do not know whether the work 
was done in the first place. The issue has been 
raised in the Parliament, in a debate to which Mr 
Ewing replied. Some way of ensuring that 
residents are aware of their rights and obligations 
is important in developing the relationship with 
factors that we want to see established. 

Alex Neil: Like burdens, such rights and 
obligations are normally set out in the title deeds. 
If I were buying a flat, I would ask whether there 
was a factor, but some people may never have 
lived in a flat before and may not be aware of that 
dimension. The issue is worth pursuing, so that we 
can see whether more provision needs to be made 
in home reports. 

Malcolm Chisholm (Edinburgh North and 
Leith) (Lab): I am sorry that I missed the first two 
or three minutes of the discussion. The minister 
will understand that I am here only for this item—I 
am not a member of the committee. Can you 
confirm that you agree that a statutory register is 
needed? If so, what relationship do you envisage 
between the register and the work that has been 
done on the voluntary accreditation scheme? That 
is the more interesting question. 

Alex Neil: I hope that they will be 
complementary. I have discussed the matter with 
Patricia Ferguson, the bill’s sponsor. She will 
correct me if I am wrong, but it appears that the 
code that was drafted as part of the original 
proposed voluntary accreditation scheme will fit 
the bill—literally—as the code that the bill will 
implement. That is a good example of the 
interaction between the two. 

Malcolm Chisholm: Can you provide an update 
on the accreditation scheme? Is work on it still 
under way, or are you waiting to see what 
happens to the bill to advance it? 

Alex Neil: Where the scheme eventually goes 
depends on what happens to the bill. We will not 
spend more money on it until we get clarification 
on the progress of the bill. 

Malcolm Chisholm: Do you accept that the 
scheme that has been developed could be 
translated into a code? Some witnesses have said 
that the bill would require only minimum standards 
whereas the code is supposed to set desirable 
standards. I do not accept the distinction, but I 
seek confirmation that you think that the two could 
serve the same purpose. 

Alex Neil: The industry itself has been heavily 
involved in preparing the code, so it would at the 
very least be a good starting point for the code 
that is provided for in the bill. 

Malcolm Chisholm: Okay. That is positive. 

What kind of dispute resolution mechanism was 
proposed when you were thinking about the 
voluntary accreditation scheme? How did dispute 
resolution figure in that? 

Alex Neil: I accept that dispute resolution is 
another difficult issue. Our preference is some 
kind of ombudsman system. As a result of our 
discussion with Patricia Ferguson last week, we 
have looked at how various ombudsman systems 
operate. I am happy to share that research with 
the committee. There is quite a large number of 
ombudsman systems in the private and public 
sectors, and our view is that it is probably easier 
and simpler to have an ombudsman system than 
to have complex machinery for settling disputes. 

Malcolm Chisholm: Would there be a new 
ombudsman, or are you talking about an existing 
ombudsman? 

Alex Neil: That would need to be decided. Our 
alternative suggestion of resolving disputes 
through an ombudsman has not been accepted. 
We are continuing to research in co-operation with 
Patricia Ferguson to find out whether there is a 
practical way of doing things. 

Malcolm Chisholm: You refer to a complicated 
system being proposed in the bill, but do you 
accept that the private rented housing panel has 
been a successful mechanism and that what has 
been proposed is based on it? 

Alex Neil: Yes, but the bill would quite 
substantially widen its remit, of course. As I said 
earlier—I do not know whether Malcolm Chisholm 
was in the room when I said this—we need to 
reform how we settle disputes right across the 
housing sector. Whether we are talking about 
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factoring, landlords, private rental issues, evictions 
or antisocial behaviour going to the sheriff court, it 
would be much easier if we took a more 
streamlined approach to settling disputes right 
across the sector. 

Malcolm Chisholm: That may well be true, 
although it may be difficult to come up with that 
within the timescale for the bill. 

Alex Neil: I am not suggesting that. 

Malcolm Chisholm: We have to decide 
something for the bill. Does not research indicate 
that the private rented housing panel has been 
very successful? 

Alex Neil: I think that you referred to research 
at last week’s meeting. We were not aware of that 
research. We researched to find out whether there 
has been research and found out that there is 
none. I do not know who you quoted last week. 

Malcolm Chisholm: I did not refer to that last 
week. 

Alex Neil: Somebody did. 

Malcolm Chisholm: Somebody else might 
have done. However, I shall try to send the 
research to you. 

The Convener: I do not want to interrupt, but— 

Malcolm Chisholm: I am nearly finished, 
convener. I know that you will not let me come 
back if I go on for too long. 

Obviously, switching has become a major issue. 
I will throw in my tuppenceworth. I have already 
consulted many of my constituents about 
switching. They support the bill, but the switching 
issue has come up. My impression is that the 
majority of them simply want to take the 
responsibility themselves. I am not sure what the 
problem with that is. If they were notified that their 
factor was going to be deregistered within a 
certain timescale, it is not clear to me why they 
could not appoint somebody else. 

Alex Neil: It depends on issues that Patricia 
Ferguson raised earlier relating to the legal 
complexities involved and on agreement being 
reached, which is not always possible. 

Malcolm Chisholm: Okay. I will not pursue the 
matter at the moment, but I do not think that the 
obstacles are insuperable, let me put it that way. 

Alex Neil: Perhaps people in Edinburgh are a 
lot friendlier than people in other parts of the 
country. However, as Patricia Ferguson has said, 
such situations are much more complex than one 
might believe. 

The Convener: We have all had the opportunity 
to ask questions, but Alasdair Morgan, David 

McLetchie and Mary Mulligan want to ask more. 
Questions should be brief. 

Alasdair Morgan: Obviously, a voluntary code 
of conduct can have in it whatever the volunteers 
want to sign up to, but, given what the minister 
said earlier about the limitations of devolved 
power, would that place any restrictions on what 
could be put in a code of conduct for property 
factors that ministers would lay down under the 
bill? Could you put pretty much anything that you 
wanted to into that? 

Alex Neil: The code of conduct would, of 
course, be dealt with under the affirmative 
resolution procedure in the Parliament, so it would 
have to be within the Parliament’s devolved 
responsibilities. I was specifically talking about 
issues that Bob Doris touched on in his question 
about charges and various other aspects of 
consumer protection. We would need to be sure 
that any primary or secondary legislation that we 
proposed was within the Parliament’s remit. 

Alasdair Morgan: Do you have a copy of the 
draft code of conduct? 

Stephen White (Scottish Government 
Housing and Regeneration Directorate): We will 
ensure that the committee has the code of conduct 
developed for the voluntary accreditation scheme. 
A consultation on that has just ended, so we will 
be able to update it soon. 

The Convener: That would be helpful. 

12:00 
David McLetchie: Minister, I think that I heard 

you say in response to an earlier question that you 
would look at the contents of home reports and the 
information that is provided on factoring services. I 
invite you to undertake a wider review of the 
operation of home reports with a view to ridding 
people in Scotland of such an expensive, 
superfluous and wholly unnecessary burden on 
the smooth operation of the Scottish housing 
market. That would be met with wide acclaim and 
would prove that you are your own man and not 
one to follow sheepishly in the steps of the 
previous Scottish Executive. 

The Convener: Given that that question has 
nothing to do with the business that is before us, I 
ask the minister to resist the temptation to answer 
it. However, if he really wants to do so, he should 
remember that we expect to finish by around half 
past 12. He could pick up the discussion with Mr 
McLetchie over lunch if he wishes to. 

Alex Neil: We have completed a review of 
home reports. The conclusions of that review may 
not be to Mr McLetchie’s liking, but we will publish 
them in the not-too-distant future. 
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The Convener: I am sure that he will scrutinise 
them with interest, minister. 

Mary Mulligan: I have a brief supplementary 
question about Malcolm Chisholm’s suggestion 
relating to residents introducing their own scheme. 
Residents groups have frequently suggested that 
local authorities should pick up the responsibility 
for ground maintenance in particular. Do you have 
any comments to make on that? 

Alex Neil: I doubt that local authorities would 
agree to that, given the current situation. We have 
had informal discussions with COSLA. It is a pity 
that COSLA has not yet come forward with its 
views, as it is clear that the opinions of local 
authorities as the strategic housing authorities and 
authorities that are often involved in factoring 
would be extremely helpful. The committee may 
want to invite COSLA to give oral evidence, as 
issues that we have discussed will have a direct 
impact on local authorities’ work. 

The Convener: As there are no more 
questions, I thank the minister and the witnesses 
for their time and the evidence that has been 
provided. 

Agenda item 5 will be taken in private. 

12:02 
Meeting continued in private until 12:21. 
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Property Factors (Scotland) Bill: 
Stage 1 

11:53 
The Convener: Item 3 is oral evidence on the 

Property Factors (Scotland) Bill. I welcome our 
witnesses: Patricia Ferguson MSP, who is not 
unknown to us; and Mike Dailly, who is principal 
solicitor at Govan Law Centre. I invite the 
witnesses to make introductory remarks before we 
move to questions. 

Patricia Ferguson (Glasgow Maryhill) (Lab): 
Thank you for the invitation to discuss the bill, 
which would regulate property factors. The 
committee has taken quite a lot of evidence on the 
bill, to which I have listened with great interest. It is 
a wee while since I sat in the witness seats at a 
committee table, but it is good to be here to 
discuss a member‘s bill. 

It is fair to say that, among those who have 
given evidence so far, and more generally in the 
country, a consensus is emerging that action is 
required. We suspect that property factoring is one 
of the last industries in Scotland to be unregulated 
in any way. Given the level of complaints, which is 
borne witness to in an Office of Fair Trading 
report, and given the number of complaints that, I 
am sure, are presented to many constituency 
members daily, it seems appropriate that action 
should be taken. 

The bill seeks to provide a preventive element 
that will provide more transparency and more 
accountability to home owners. It also seeks to 
provide a remedy when issues and problems 
occur. It reserves the right to exercise an ultimate 
sanction against those who fail home owners. I 
stress that that would be an ultimate sanction. I 
believe that the bill will do all three of those things. 
I look forward to answering the committee‘s 
questions. 

The Convener: Mr Dailly, do you have anything 
to add? 

Mike Dailly (Govan Law Centre): I am happy 
to move to questions. 

The Convener: That is helpful, given the time. I 
will go directly to Malcolm Chisholm. 

Malcolm Chisholm (Edinburgh North and 
Leith) (Lab): I have a question on part 2 of the bill. 
Obviously, there are many issues on part 1, but 
we have spent less time on part 2 in our evidence 
taking. I am interested in dispute resolution 
procedures. There is a tension between two 
suggestions—the suggestion in the bill and the 
idea of an ombudsman service. What problems do 
you see with an ombudsman service? More 

fundamentally, I am interested to know a bit more 
about how you envisage the model that you 
propose working in practice. 

Mike Dailly: The nature of factoring disputes is 
that there are technical issues about the state of 
the premises, factually complex issues to resolve 
and complicated issues of contract law. Given that 
nature, such disputes lend themselves more to 
being determined by a quasi-judicial forum such 
as that proposed in the bill. An ombudsman 
scheme is not designed for that type of dispute 
resolution. 

As members will know, the bill reflects and 
builds on the existing structure of the private 
rented housing panel, which has been fairly 
successful. I have a summary by Professor Pete 
Robson of the University of Strathclyde of the 
operation of the private rented housing panel in 
the past couple of years, which I can give to the 
committee clerk. Between September 2007 and 
April 2009, the panel dealt with in the order of 175 
applications. Professor Robson concludes that, on 
the face of it, there is a high level of success for 
tenants, with 45 per cent of cases being 
withdrawn. The reason why they are withdrawn is 
because the sanction, or statutory remedy, that is 
available to tenants is basically knocking heads 
together. Because the panel that part 2 proposes 
would underpin the system and would have 
enough oomph and powers to back it up, the bill 
would not result in lots and lots of cases; instead, 
it would result in lots of resolutions. 

Malcolm Chisholm: Will you say a bit more 
about how that structure would work and who 
would be on it? Would there be lots of bodies or 
one for the whole of Scotland? 

Mike Dailly: The private rented housing panel is 
in effect built on the old rent assessment panel for 
Scotland, which is still operational but which I 
suppose is dying out as time goes by. The 
infrastructure of the rent assessment panel has 
been around for a long time, and the Housing 
(Scotland) Act 2006 introduced the private rented 
housing panel and committees based on that 
infrastructure. Part 2 of the bill suggests that we 
could use that existing infrastructure in Scotland—
staff and people have already been appointed. 
Sure, there would be training issues and we might 
have to recruit additional chairpersons, for 
example, but I do not think that it would cost much 
money to use a structure that we already have to 
provide a real solution for home owners. That is 
why it was decided that the panel was the best 
forum to use in part 2. 
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12:00 
Malcolm Chisholm: That is helpful. I will ask 

one more question, just in case I do not get in 
again. 

Setting aside part 1, which I support, the other 
big issue is switching and the difficulties of doing 
that. It has not been dealt with in the bill, but we 
have heard a lot of evidence about it. Indeed, I 
have dealt with a lot of cases related to it in my 
constituency. Although switching is not dealt with 
in the bill, could amendments on switching be 
lodged? In view of the evidence that has been 
presented, would you be minded to lodge them? 

Patricia Ferguson: I will begin, and Mr Dailly 
can add to what I say. 

It is fair to say that we hope that registration will 
help to ensure that there are fewer instances of 
people reaching the stage at which they feel that 
switching is the best option for them. People often 
want to switch because they have had an 
unsatisfactory experience with their factor, and 
sometimes, if you probe more deeply into the 
case, you find that it is over a relatively small 
issue, such as work being done badly or bills not 
being transparent. Problems of that nature can be 
addressed by the registration element of the bill. 
Switching is not necessarily the be-all and end-all, 
because people would have to ensure that they 
were switching to a factor who would do a better 
job. Registration would also be important in that 
situation. 

It is important to note that the service offered by 
a factor is not like a utility. If someone‘s telephone 
or power provider is not good, they will look 
around and take the opportunity to switch, but with 
a factor, someone‘s action is consequential on a 
lot of other people. They do not act as an 
individual; they act as part of a group. The 
opportunity to persuade the group that there is an 
issue can be limited and difficult. 

Switching is not the be-all and end-all, and other 
things can be done to tackle the problems. 
However, I am happy to look at switching if 
colleagues feel that it is important. 

Mike Dailly: I will be candid and say that 
whenever a member‘s bill is being drafted—by 
what is a very small team—we try to keep it as 
focused and robust as possible. There will always 
be other issues that could be improved on, such 
as switching in this case, so there could be scope 
for improvements. We were conscious not to get 
down into title deeds and real burdens, which is 
another area of Scots law. 

My final point on switching is that it is a powerful 
market solution. To varying degrees, it works for 
financial services and utilities—people switch their 
gas and electricity. As Patricia said, the difficulty 

with the property factors market in Scotland is that 
consumers are not individuals. The situation is 
much more complicated: we are talking about four, 
six or even more consumers acting together. If we 
are thinking of switching as a solution, there will 
always be an inherent difficulty, because of the 
nature of the beast.  

That is why the bill looks at a two-part solution. 
The first is saying that we should raise the 
standards in Scotland, which will help consumers 
in general. The second is saying that there will 
always be individual consumers who are not 
happy and who cannot persuade their neighbours 
to switch, so for them we will provide an 
accessible remedy. They will not need a lawyer or 
legal aid or to worry about expenses; the process 
will be inquisitorial. 

Mary Mulligan: Like my colleague Malcolm 
Chisholm, I am interested in dispute resolution, so 
let me ask a couple of questions about the private 
rented housing panel. The first is about its 
operation and how often you think it would need to 
meet. What would the practical arrangements be? 
The second question is on the financial provision. 
Is there sufficient provision in the financial 
memorandum? 

Patricia Ferguson: If I am perfectly honest, it is 
hard to predict how often the panel would have to 
meet, but I suspect that it would have to be as 
often as workload demanded. The panel might 
begin by meeting infrequently and then have to 
increase its operation. The current panel on which 
we have based the proposal has a budget of about 
£400,000 a year. Albeit that it is in the early stages 
of its operation, it has never reached its maximum; 
it has always had spare capacity. Our view is that 
the cost of the panel will not be particularly 
onerous. The overall budget will be manageable. 
That aspect is not of particular concern to us. 

Mike Dailly: I think that there would be a good 
take-up from the advice sector in Scotland, 
whether that is law centres, citizens advice 
bureaux, money advice centres or solicitors. I think 
that they view part 2 of the bill as a useful remedy. 
Earlier, I cited the number of cases before the 
private rented housing panel that are resolved 
without going the distance, which offers quite an 
encouraging sign. Once people can apply to the 
proposed home owner housing committee, cases 
could be resolved without having to proceed much 
further. Obviously, that means that the overall cost 
would be reduced. 

Mary Mulligan: That is helpful in relation to 
disputes. I have a more general question on the 
size of the problem. Many members have given 
examples from their case loads, including in a 
chamber debate, of how often problems arise. It 
would be interesting to know what encouraged you 
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to draft the bill. How big are the problems? What 
are the impacts? 

Mike Dailly: Govan Law Centre first got 
involved because we could see what was 
happening day in, day out during the previous 
parliamentary session. If you look at our small 
claims courts—what we call our debtor courts—
you will see that they are swamped by property 
factors raising actions for payment. Some of the 
actions are legitimate, but others involve the 
addition of all sorts of costs, and there are issues 
with overcharging. 

Property factors are getting not only decrees but 
exceptional attachments—the old warrant sales. I 
have had many cases of people being 
sequestrated because of factors. There was a 
case in the press just last week of a woman who 
had not paid a factor‘s bill of a few hundred 
pounds and who ended up with a bill for a million 
pounds. The case ended in bankruptcy. She lost 
her legal aid and the whole situation exploded. 

I ask you to think about the fact that small 
claims courts up and down Scotland are 
dominated by cases involving property factors. 
There are some good factors out there, but I would 
go as far as saying that some factors are engaged 
in what I describe as debt farming. When clients 
get into arrears, those factors exploit the situation 
by adding all sorts of charges and repeatedly 
taking the client to court. That is one of the biggest 
areas of consumer detriment in Scotland. 

Patricia Ferguson: My interest arose as a 
result of constituents telling me of such issues, as 
a result of which I contacted Mike Dailly for advice. 
Since I have put my head above the parapet, not a 
day has gone by without someone from 
somewhere in Scotland contacting me to seek 
advice. As the constituency member for a 
Glasgow constituency, there is a limit to the advice 
that I can offer to people around Scotland. Usually, 
I give people some general advice, but I then have 
to pass on enquiries to colleagues who represent 
other areas of Scotland. If someone contacts me 
when their situation has been raised in the print or 
other media, I find that I can spend a considerable 
part of my day trying to deal with their case. 

Mike Dailly has spoken clearly of the situation in 
our small claims courts. We also know of property 
factors who threaten court action. They go as far 
as lodging the action but never take it to court. 
They say to the debtor—that is how they view the 
person—―I will not take you to court. I will carry on 
discussing this with you. By the way, your charges 
are still the same, except my fees for the court 
action are added on to what you already owe me.‖ 
I know of a case in which that has happened on 
six occasions and the owner-occupier has had to 
negotiate with the factor on that basis. That is not 
acceptable in this day and age. 

Mary Mulligan: Thank you. That sets a useful 
context for us. 

Jim Tolson: You will recall that when we 
considered the Disabled Persons‘ Parking Places 
(Scotland) Bill, I strongly queried the costs. 
Similarly, I seek your assurance that the costs and 
financial impact of your bill will not be significant. 
You claim that the provision will be largely cost 
neutral; indeed, in paragraph 103 of the financial 
memorandum, you say: 

―It is anticipated that the register would be operated by a 
small staff located, for example, within the Scottish 
Government‘s Housing and Regeneration Directorate or‖ 

other 
―such body‖. 

I find that quite unusual. How do you respond to 
concerns that the financial memorandum does not 
provide a robust assessment of the bill‘s likely cost 
implications? 

Patricia Ferguson: Mike Dailly will answer that 
question, as he has the figures. 

Mike Dailly: I drafted the financial 
memorandum. As we have said, the process has 
been difficult, but I drew some comfort from the 
Scottish Government‘s stakeholder working group 
on a proposed accreditation scheme for property 
managers. For example, the £750 to £1,000 that 
we have proposed as the cost of registration per 
factor came from that group, which had suggested 
those as rough figures for the cost of an 
accreditation scheme. 

Such schemes are not cheap and, as you will 
see, the bill contains provision for the Scottish 
Government to delegate the running of the register 
to a third party. One might argue that it might be 
cheaper to make it one of the Scottish Housing 
Regulator‘s functions, because the infrastructure 
costs have already been covered and all that 
would be required would be the hiring of some 
staff. That would keep the costs manageable. As 
for the home owner housing committee, it would 
all be down to take-up, but I think that the costs 
would be very efficient, given the use of existing 
infrastructure that Patricia Ferguson alluded to 
with regard to the private rented housing panel. 

The Scottish Government‘s own stakeholder 
working group even discussed, at a meeting on 18 
June 2009, the costs of mediation. I am a fan of 
mediation, but it is not necessarily suitable where 
there is inequality of arms between the parties and 
issues of fact and law are in dispute. Through the 
working group, the Scottish Government noted 
that a mediation service would cost something like 
£35,000 to set up and £1,000 for each case, which 
means that the cost of dealing with a couple of 
hundred cases would be £235,000. As mediation 
is nowhere near as effective as the proposals in 
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part 2 of the bill, I think that our approach 
represents fantastic value. 

Jim Tolson: A lot of that depends on the 
finances being raised and on people paying the 
fees. First, many factoring companies are quite 
small, and a sum of £750 to £1,000 could be 
significant, so how are you proposing to help in 
that respect? Secondly, the SFHA and others 
have argued that housing associations should not 
have to pay registration fees or indeed should not 
be included under the bill‘s auspices for the 
factoring that they effectively carry out. If it turned 
out that RSLs were effectively exempt from the 
bill, would that severely affect the bill‘s financial 
planning? 

Patricia Ferguson: I do not think so, because 
the decision whether RSLs would be subject to a 
fee would be at ministers‘ discretion, and I imagine 
that, in arriving at a conclusion, any minister would 
consider the overall package of costs, expenditure 
and income. The fact that fees are on a sliding 
scale would help smaller factors who might not 
have the same income as larger ones. 

12:15 
Mike Dailly: Sections 3(4) and 7(4) would give 

the Scottish ministers quite a lot of discretion on 
the level of fees and on how fees are arrived at. 
They would also give the Scottish ministers the 
ability to decide whether some people should not 
have to pay fees. It would be up to the Scottish 
ministers to decide on fees—I suppose that that is 
passing the buck. They might decide—I am sure 
that they would—that a small factor should pay pro 
rata, perhaps in relation to the number of houses. 
That would be fair. Ultimately, the decision would 
be for the Scottish ministers. 

As for RSLs and councils, one argument is that 
everybody should pay into the pot, but the 
arrangements would be up to the Scottish 
ministers. 

Patricia Ferguson: I understand that the 
stakeholder working group on accreditation that 
the minister established felt that some payment 
was needed, so making the property manager part 
of the structure had a value. The payment of a fee 
is important. 

Bob Doris: I, too, will focus on the bill‘s costs, 
but I would like you to take that as a compliment, 
because I feel no need to take evidence from you 
on the general principles. In this series of evidence 
sessions, the need has been established—the 
principles sit there—but I am genuinely worried 
about the cost implications. If I as a home owner 
had an issue with my factor that I could not resolve 
internally with them, what would be my first port of 
call under the bill? 

Mike Dailly: Do you mean as an individual 
consumer? 

Bob Doris: Yes. 

Mike Dailly: You would complain to your factor 
and say, ―I‘m not happy about this,‖ and you would 
hope that your factor took that on board and 
resolved the situation. As the committee has heard 
in evidence, would that that were so—the process 
does not happen in that way in most cases, 
unfortunately. The bill would require the customer 
to exhaust the complaints process, or at least to 
use it until no scope for consensus with the factor 
existed. After that, a home owner would be entitled 
to apply to the home owner housing panel. 

Bob Doris: Who would inform me of that 
process? I want to pick through the different 
financial costs. Would the factor have a statutory 
obligation to inform me that that was my next 
recourse, should I choose to take it? 

Mike Dailly: The beauty of the code of conduct 
in part 1 is that a property factor would have to 
meet agreed standards. The Scottish 
Government‘s working group has done a huge 
amount of work on what those standards could be. 
The code of conduct could include requirements to 
do X, Y and Z. 

Scotland is fortunate to have a fairly robust 
network of advice agencies—we have CABx, 
money advice agencies, law centres and 10,500 
solicitors. The ability to use the bill could be 
disseminated through the existing network. When 
people said, ―Look, I‘m not happy,‖ they would be 
advised of the remedy. 

Bob Doris: I am trying to get at whether people 
would seek advertising budgets across Scotland to 
promote the consumer rights under the bill. Would 
the advice sector seek funding to build capacity in 
its sector for taking people through the process? 

Mike Dailly: The answer is no. 

Bob Doris: To both points? 

Mike Dailly: The answer is no because all that 
has been described is happening right now. All the 
misery from people trying to sort out disputes with 
factors happens now. People go to law centres, 
CABx, local agencies— 

Patricia Ferguson: Or MSPs. 

Mike Dailly: Or MSPs. People say, ―Look, I‘m 
trying to get some resolution here.‖ 

I am enthusiastic about the bill. If it were 
passed, I think that people would sing out loud that 
at last we have a remedy that ordinary people can 
use. People would not have to instruct a lawyer or 
be intimidated by the courts, as happens at the 
moment. If a person goes up against a factor in a 
sheriff court, they might be lucky to have legal aid, 
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but that involves complications, too. People can be 
hammered for court expenses. The system in the 
bill is simple and inquisitorial, not adversarial. I 
genuinely believe that people would use the 
system. 

Bob Doris: Finally, on demand, which feeds 
into costs as well, I have no doubt that Patricia 
Ferguson is inundated with work every time there 
is publicity about the bill. She is the person to 
whom people throughout Scotland go to find out 
more about the bill. There would be an influx of 
inquiries. As a back-bench MSP for the Glasgow 
region, I am not short of cases involving factoring 
disputes; indeed, I receive them on a weekly 
basis. Have you estimated the demand on the 
home owner housing panel in year 1? I suspect 
that it would be substantial. 

Patricia Ferguson: The point is that the 
registration scheme would obviate the necessity 
for many people to take matters to the second 
stage. I hope that it would have that effect. That is 
why I spoke at the beginning about there being a 
preventive element to the bill. At this point, it is 
impossible to pin down the number of people who 
would go to the second stage having exhausted 
the first stage, but I suspect that there would be a 
flurry in the first year or so and that things would 
die down to a level that could be planned for year 
on year. In particular, if factors found that they 
were coming up against the panel and 
adjudications were being made against them, they 
would get their house in order if that were not 
already the case. Therefore, the proposals would 
help to weed out many problems in the longer 
term. That was part of the plan in laying out the bill 
in the way in which it is laid out. 

Mike Dailly: If a lot of that work is taken out of 
the sheriff courts, for example, the wheels of the 
rest of the judicial system will be oiled. It is not a 
bad thing to think about that. 

Bob Doris: I do not want to detract from the 
focus of the bill, but I want to get my head around 
something. I will not ask how many staff there 
would be, where they would be located and 
whether they would move around the country. 
However, have you thought about piloting the 
home owner housing panel in one area of the 
country first, to see how matters progress and to 
determine the budgetary constraints around it, 
before expanding its coverage? 

Mike Dailly: I am getting visions of long grass. 

Bob Doris: Not at all. That is a genuine 
question. 

The Convener: Visions of certain parts of 
Glasgow. 

Bob Doris: I might have suggested Glasgow as 
an ideal place for a pilot. 

Mike Dailly: Obviously, there are examples 
from the past of ministers and the Parliament 
deciding that it was a good idea to test something 
out. I respect that approach, but we have 
overwhelming evidence. According to last year‘s 
OFT market study, a third of the customer base is 
not happy, and two thirds of people who complain 
remain unhappy. I cannot think of any other sector 
in which people are so unhappy. 

I do not think that we necessarily have to go 
down the road of piloting, because we have 
already had the private rented housing panel, and 
that has had success. It has not cost a fortune; 
rather, its cost has been reasonable. People in 
Scotland are suffering huge consumer detriment. I 
have talked about people who have been made 
bankrupt. Members might want to think about a 
health warning for some factors; they might want 
to think about saying, ―Watch out. You could lose 
your home with this factor.‖ People can lose their 
homes with factors—admittedly, a minority of 
factors. The issue is so serious that people need a 
solution from their Parliament. 

David McLetchie: You may have heard the 
enunciation of the Neil doctrine last week; that 
regulated people should not pay fees to their 
regulators. That was in the context of the Scottish 
Housing Regulator. I think that there was a degree 
of backtracking on that doctrine by the time we got 
to property factoring. 

I want to clarify your intentions. Do you take the 
view that the overall objective of the registration 
fee level, however it should be scaled with 
reference to the size of factors, should be to have 
full cost recovery so that the registration scheme 
can be effectively self-financing? Is that your basic 
proposition? 

Mike Dailly: In the case of financial services in 
the UK, for example, the Financial Services 
Authority is funded by the financial services 
industry. The proposition that businesses should 
fund the regulator is good. 

The difficulty with property factors is that we 
need to take cognisance of the fact that housing 
associations and councils are public bodies, so 
there is an issue around whether we expect them 
to pay for a regulator as well. However, as a 
proposition, that kind of full cost recovery is a 
sound principle. 

David McLetchie: I can see an argument that 
there should not be a registration scheme for a 
housing association that is managing the stock of 
which it is the landlord, but a number of housing 
associations work through subsidiaries—my son 
works for one of them—so they are effectively 
actively engaged in the market and looking to turn 
their skills in factoring and property management 
to managing and factoring properties other than 
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those which they own. In that situation, it would 
seem to be equitable for housing associations to 
be registered, to level the playing field for 
everyone else in the market. 

Mike Dailly: You make a fair proposition. At 
Govan Law Centre, we are solicitors working for a 
charity and we have to pay the same levy to the 
Law Society of Scotland and the Scottish Legal 
Complaints Commission as other lawyers. I 
suppose we are a social enterprise and running a 
business. Your point is good: if RSLs are running 
a business, the cost of paying for the registration 
scheme is part of the cost of that business, and it 
could be factored in. 

The overall figures that we are talking about for 
registration are reasonably modest. If we consider 
the number of property factors and the number of 
housing associations and councils, the more 
people contribute to the scheme, the more 
sustainable and viable it will be. 

David McLetchie: Thank you for that.  

The bill would give ministers the power to 
deregister property factors. What is the process 
leading to deregistration? How is any hearing or 
adjudication on deregistration, which is a 
significant sanction, to be conducted before the 
minister makes up their mind? Are we satisfied 
that that process is relatively fireproof, or will 
people be rushing off to the Court of Session to 
seek judicial reviews of ministerial decisions to 
strike them off registers? 

12:30 
Mike Dailly: I believe that the proposed process 

is robust. It is in section 8, which says 
―Scottish Ministers may remove a property factor‖. 

It is important to remember that the power is 
discretionary. As I am sure the committee has 
heard, it is anticipated that deregistration would be 
a last resort. 

If the Scottish ministers believed that a property 
factor was no longer a ―fit and proper person‖ or 
since registration had  
―failed to demonstrate reasonable compliance with— 

(i) the code of conduct‖ 

or had, for example, ignored an order of the 
homeowner housing committee, the minister 
would be empowered to removed that property 
factor from the register. 

There is an in-built piece of protection, in section 
8(4), which covers the human rights points related 
to article 8 and article 1 of the first protocol of 
schedule 1 to the Human Rights Act 1998. Section 
8(4) states: 

―Before removing a property factor ... the Scottish 
Ministers must–– 

(a) give notice to the responsible person‖ 

in that property factor unit that that 
―is under consideration‖, 

so that they know that their jaicket is on a shoogly 
nail. The property factor then has an opportunity to 
make representations. It is therefore almost a belt-
and-braces approach. Even when a factor has 
failed to operate as a fit and proper person, there 
is still that last opportunity to say, ―We have now 
put in place solutions.‖ I think that the ethos of the 
bill is not to look to deregister any business; it is 
saying, ―You will get all the opportunities that are 
fair and reasonable to try to get you to comply with 
what we‖—if the Scottish Parliament passes the 
bill—―think is fair and reasonable.‖ 

David McLetchie: But that mechanism does not 
seem to me to involve, shall we say, a very strong 
interrogation and assessment of the claims and 
counter-claims that may be being made about the 
suitability or performance of the factor. I presume 
that a minister would not make this kind of 
provisional decision unless various complaints 
have flooded into his office from a number of 
tenants. Is it really satisfactory to say, ―Well, the 
answer to that is that the minister makes up his 
mind on the basis of the complaints,‖—which are 
not tested—―sends a notice out to the factor and 
says, ‗Let me know what you think of this‘‖ and 
someone can effectively have their business 
ended on that basis? 

Mike Dailly: To be fair, there is also provision in 
the bill for the homeowner housing committee to 
recommend that deregistration be considered and 
there is scope in section 8(4) for the factor to 
make oral representations. There is provision to 
ensure that deregistration is not something that 
would be done on a nod. You would have to have 
pretty solid evidence that there had been not only 
one failure to comply, because obviously mistakes 
happen, but, I suspect—remember that there is 
discretion on the part of the ministers—that 
operating the system reasonably ministers would 
look for a course of conduct in a number of 
examples. Even then, they would say, ―Look, 
please get your act together.‖ If that did not 
happen, there would then be a body of evidence. 
That is how we see the system working. 

Patricia Ferguson: Deregistration would 
require sustained failure across the organisation; it 
would not happen as a result of one individual 
being concerned or complaining. 

John Wilson: As I understand it, there are 
major differences between what is happening 
currently with property factors in tenemental 
blocks and flats and what we are now picking up 
and picked up in evidence from Greenbelt Group 
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Action in relation to residential areas where there 
are burdens. 

I am interested in Mr Dailly‘s comment about not 
going into the issue of title deeds and burdens that 
are placed upon residents. What I picked up in 
discussions with various individuals after the 
evidence session with Greenbelt Group Action is 
that the burdens that may be applied to some 
residents in residential estates are increasing as 
time goes on. Their obligations under the title 
deeds and burdens are not being fully explained to 
them, particularly—in the examples that we have 
been given—in relation to woodland areas and 
sustainable urban drainage systems. We usually 
talk about general land maintenance, but when we 
are talking about SUDS and, potentially, roads 
responsibility landing on those residents, the cost 
could be great. I think Mr Dailly said that someone 
was being taken to court for recovery of £300; in 
some residential areas, we could be talking about 
costs of almost thousands of pounds. Has any 
consideration been given to the way some 
property developers are using the title deeds and 
burdens to offload some of their responsibilities for 
roads, SUDS, woodland areas and the like to 
individual residents? 

Mike Dailly: You have raised a big issue. In 
some respects, the difficulty is that when someone 
buys a house they often focus on clinching the 
deal and getting the property; they do not 
necessarily look at all the detail and the issues 
that you talked about. 

If the committee thinks that conveyancing 
solicitors need to do more to draw purchasers‘ 
attention to such issues, I am sure that you could 
make a recommendation to the Law Society of 
Scotland, which can produce practice notes and 
make recommendations on such issues. 

I am not sure that the matter comes within the 
remit of the bill. However, land management 
companies are included in the definition of 
―property factor‖ under section 2(1)(c), so there is 
no doubt that such companies would be covered 
by the bill. I heard the evidence from Greenbelt 
Group, which seemed to suggest that it would not 
necessarily be covered by the bill. I accept that 
there are particular complications in that regard, 
but nevertheless I suggest that the company 
absolutely would come within the ambit of the bill. 

Patricia Ferguson: Perhaps I can help John 
Wilson. Currently, if a factor is in place for a 
property, the home report is required to say so, 
which is helpful. However, I am not convinced that 
enough information is provided about the extent of 
the factor‘s responsibility or the costs that the 
home owner must take on. 

I understand from what the Minister for Housing 
and Communities told the committee last week 

that a review of home reports is going on. I have 
written to the minister to suggest that the area be 
considered as part of the review, to ensure that 
home reports contain the broadest possible 
explanation of home owners‘ rights and 
responsibilities in such situations. People currently 
take on responsibilities without understanding the 
full ramifications of doing so. 

John Wilson: In my area, residents bought on 
to an estate where a land management company 
was operating at the behest of the developer—as 
we heard from Greenbelt Group, land 
management companies take ownership of the 
land from the developer and leave the residents to 
pay for the maintenance of the land. There is 
another debate to be had about who owns the 
land and who is responsible for maintaining it, 
because that responsibility can be transferred to 
residents. 

In the estate in my area, the maintenance 
company is refusing to carry out work, because 
the residents are refusing to pay the factoring fees 
that have been charged. It has also emerged that 
because of the age of the estate the road that 
leads into and around it has not been adopted by 
the local authority. Because the property 
developer no longer exists, residents could be 
liable. That brings us back to Patricia Ferguson‘s 
point about what home reports say about 
residents‘ liabilities. In an estate in which no land 
management company operates, the roads have 
not been adopted and the SUDS system has not 
been adopted by Scottish Water or anyone else, 
people might be walking into enormous liabilities. 

Home reports will give details of the condition of 
the house and say that there is a property factor, 
but the home owner‘s liabilities might not be given 
in full. That might lead to problems for residents. 
For example, the residents who are represented 
by Greenbelt Group Action were hit with charges 
that they did not expect. 

Patricia Ferguson: You are absolutely right. I 
wonder whether there is a more fundamental 
problem, which needs to be considered from a 
planning point of view. What are the relative 
responsibilities of developers in providing 
information to councils? What responsibilities do 
councils have in relation to on-going 
maintenance? 

When we drafted the bill, we were conscious 
that there are big issues with people who live in 
homes that are affected by problems to do with 
woodland, SUDS or roads, and we thought that it 
would be iniquitous if the bill did not make any 
reference to them and provide at least some form 
of redress. 

We accept that the bill cannot solve the 
underlying problem, but it at least allows people 
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the same transparency, openness and level of 
information about their bills, and the same 
opportunity to make a complaint and seek redress 
if there is a problem. 

Alasdair Morgan: The financial memorandum 
says that the cost is unlikely to exceed the current 
budget for the housing panel. Does that mean the 
same amount again, rather than the amount in the 
existing budget? It can be read as both. 

Patricia Ferguson: It is roughly the same 
amount again. 

Alasdair Morgan: How many cases do you 
think will arise in the first year, given what you 
have said about the number of people who contact 
you? I know that it will perhaps be front loaded, 
but have you any idea at all? 

Mike Dailly: The private rented housing panel 
dealt with fewer than 100 cases per annum in its 
first one or two years of operation. We would 
expect to get more cases than that, if we consider 
the number of people in Scotland who might avail 
themselves of the legislation. 

Alasdair Morgan: You told us that Govan 
sheriff court is always full of property factors; it 
sounds as though  there is a lot of activity. 

Mike Dailly: It is Glasgow sheriff court. 

Alasdair Morgan: Of course; I am going back a 
bit. 

Mike Dailly: You are going back to about 
1912—feelings are strong in Govan. 

You are right: the courts throughout Scotland 
are very busy with property factors. It is so 
inefficient. Take eviction cases, for example. 
Whenever a tenant is evicted for a few hundred 
pounds of rent arrears, the court expenses will be 
added on. We do not want that to happen to 
people who are in financial difficulties. It would be 
helpful to have a solution to avoid that. 

In all honesty we cannot predict the precise 
number—it is difficult for obvious reasons—but we 
certainly expect it to be greater than 100 per 
annum: possibly 200, if not more. 

Patricia Ferguson: We hope that if the rest of 
the bill is enforced—including the elements that 
are there to protect people and to prevent them 
from ever having to make a formal complaint to an 
external body—and if the standard of service 
provided by property managers improves over 
time, the number of people who have a complaint 
will gradually reduce. 

We hope that that would happen, but we cannot 
predict how it would work in practice. 

Alasdair Morgan: I understand that.  

The second element under part 2, which would, 
I think, involve a cost on the Scottish 
Administration to some extent and for which you 
have not supplied any details, concerns the 
property factor enforcement orders, which would 
presumably lead to costs in running the law courts. 
Do you expect those orders to be used a lot? 

Mike Dailly: Herein lies the beauty of the 
interaction between parts 1 and 2. As Patricia 
Ferguson said, we hope that a case would be 
settled before it came before the committee, as 
often happens at present with the private rented 
housing committee. 

The beauty is that if a case went through and a 
homeowner housing committee made a property 
factor enforcement order that was subsequently 
not enforced, the bill provides for sanctions in 
relation to ultimately failing to comply with the 
order and for the committee to pass back that 
information under part 1, to ascertain whether 
someone is a fit and proper person to be a factor. 

What I am driving at here is that there is a 
compulsion: if someone wants to be a fit and 
proper person, they must comply with the 
decisions of the homeowner housing committee. 

12:45 
Alasdair Morgan: Given the litigious nature of 

some property factors—although you said that 
some of them are willing to go to court but not 
necessarily to proceed with the case—I wonder 
how many enforcement order procedures there 
might be. At that stage, the registrar would have to 
hang back, as the matter would be sub judice 
because an enforcement order was going through 
the court. How many enforcement order 
procedures might there be? 

Mike Dailly: I do not envisage the enforcement 
order under part 2 necessarily resulting in more 
cost. Section 23 states: 

―A person who, without reasonable excuse, fails to 
comply with a property factor enforcement order commits 
an offence.‖ 

It would be a criminal offence, so there are teeth. 
There are also teeth in the provision that 
information would be fed back to the Scottish 
ministers. That would build up information on a 
series of failures, which Patricia Ferguson talked 
about. Ultimately, there is provision in the bill for a 
property factor to appeal to the sheriff court, but 
that is restricted. The appeal can be only on a 
point of law, so there cannot be a rehearing of the 
facts of the case—it can be on only a fairly narrow 
point. The appeal must be made within 14 days of 
the decision being made. That is a fair and 
proportionate system. 
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Alasdair Morgan: I am concerned that costs 
might arise through the offence procedure, if an 
enforcement order is not complied with, or through 
appeals on a point of law. With due respect, that is 
why we have lawyers—so that they can make 
points of law where others might not see them. 

Mike Dailly: You are right that there is scope for 
cost, but how many property factors will want to go 
down that road and end up being in that position? I 
suggest that not many would, and that the ones 
that ended up going down that road probably 
should not be property factors in the first place. 

Alasdair Morgan: My final point relates back to 
part 1. You have alluded to the points that we 
have heard in evidence about the potential 
difficulties in the deregistration procedure in 
relation to consequences for tenants who find 
themselves without a factor because the factor 
has been deregistered. Obviously, there are 
particular difficulties with the land ownership 
model, but the problem would apply to all cases. 
You said that it was a last last resort, which I 
accept, but I wonder whether the complexities and 
difficulties of deregistration would make it a never-
ever resort for the minister. That might take some 
of the sting out of the provision, because the rogue 
factors would say, ―They‘re not going to deregister 
us because it‘s too complex.‖ Those factors could 
spin things out, which they are clearly very good at 
doing. 

Mike Dailly: Let us think about how that last last 
resort could work in practice. If one particular 
factor was deregistered, a process would have 
been gone through over a number of months. 
Issues that might seem to be fairly complicated, 
such as what happens to buildings insurance, 
might not be. Generally, when factors take out 
insurance, they do so on behalf of the owners in a 
property. Remember we are talking mostly about 
tenements, with units of four or six in a block. 
There is no reason why the owners cannot decide 
to self-factor or to appoint another factor. There 
would be a register of factors in Scotland, which 
would be helpful, because one big problem is that 
people do not know who the good factors are. 
Currently, it is a word of mouth and trial and error 
process whereas, under the bill, owners could 
decide using the list of factors. 

My understanding of Greenbelt Group‘s 
evidence is that it has said, ―You can‘t get rid of us 
very easily.‖ Under the bill, if a land management 
company that owned land was deregistered, that 
company would have to appoint a third party to run 
the property factor services. I am not entirely sure 
that the problems that some folk have said are 
really complicated would be insurmountable in 
practice. 

Alasdair Morgan: I do not want to spin this out, 
but you seem to have great faith in the legal 

system and in all the processes happening. My 
experience is that such things take for ever. You 
say that the company would have to appoint 
somebody. Legally, maybe it would have to do 
that, but how long would it take for the company to 
get round to it? For example, the company might 
have to appoint somebody else because it had an 
obligation to maintain an urban drainage system. 
Perhaps, when the matter was investigated, it 
would not be so clear that the company had that 
obligation, even though it certainly owned the land. 
That could become like Jarndyce and Jarndyce 
while, in the meantime, the amenities in the estate 
basically went all to hell. 

Patricia Ferguson: We would be reluctant to 
have a gap in service to the home owner. We 
have deliberately worded parts of the bill, 
particularly section 8, to reflect that. For example, 
if a minister is considering deregistration, he must 
advise those who use the factor that that is the 
case. A period of notice is given so that alternative 
arrangements can be considered. It is possible to 
insert something in the bill so that a further period 
of notice should be given, after which the factor 
would cease to be the factor. That would allow the 
owner-occupiers to get together and decide who to 
appoint instead. 

As Mike Dailly says, it would not be impossible 
to deregister a factor. It would not be easy, but the 
alternative would be for people to remain with a 
factor that might have been getting away with 
behaving appallingly for a number of years. In 
those situations, the provision will concentrate 
minds amazingly. People who were not keen to 
get rid of the factor because of the inconvenience 
to them would think, ―Well, I have to go along to 
one meeting to choose a new factor‖ and it is likely 
that they would do that. My guess is that only one 
deregistration would need to happen for it never to 
happen again for 10 years. 

Mike Dailly: Patricia Ferguson suggested how 
we could improve the bill to deal with Alasdair 
Morgan‘s point. That could come after section 
8(4), which deals with the part when the Scottish 
ministers are considering whether somebody 
might be deregistered. As I said, that is when the 
factor has a chance to make representations to 
ministers. After section 8(4), we could have a 
provision that the Scottish ministers may give 
public notice of the removal, to let home owners 
know that their factor might be deregistered. It is a 
good point that nothing should be sprung on them. 

Section 8(1) gives the Scottish ministers the 
power to set the date when the factor is removed 
from the register. So if ministers decided that 
somebody had to be deregistered, they could set 
the date for that to happen prospectively, which 
would give people notice and give them time to 
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make other arrangements. Mr Morgan makes a 
fair and practical point. 

The Convener: As there are no other 
questions, I thank the witnesses for attending and 
for their evidence, which I am sure will be useful to 
the committee in its deliberations.

12:53 

Meeting continued in private until 12:57. 
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SUBMISSION FROM AGE SCOTLAND 
 
QUALITY IN COMMON  Residential Property Managers and Land Maintenance 
Companies in Scotland: Core Standards for a Voluntary Accreditation Scheme 
 
I note that the proposed Property Factors (Scotland) Bill will be presented to 

P , we need 
a Government sponsored Bill requiring factors involved with housing for the elderly to 
be registered and all their employees on site to have qualifications appropriate to 
their relationship vis-a-vis elderly, and therefore vulnerable, persons.  Such a bill is 
past due  time does not stand still for the elderly.  
 
Age Scotland member  Forres 
 
Introduction 
1. Age Scotland is the new charity combining the former Age Concern Scotland and 

Help the Aged in Scotland.  The new charity strives to represent all of Scotland's 

world where older people flourish as valued and equal citizens". 
 
2. We welcome the opportunity to respond to the consultations on both the 

 and the Core Standards for a Voluntary 
Accreditation Scheme for Residential Property Managers and Land Maintenance 
Companies in Scotland .  As these consultations cover ostensibly the same 
ground, we are providing a combined response, which considers the breadth of 
issues raised by each consultation document in its own right. 

 
3. Residential Property Managers, Land Maintenance Companies and Property 

Factors (henceforth referred to collectively as Property Factors) play a vital role in 
the lives of their customers  and older people in particular.  However, Age 
Scotland understands that when the functions of Property Factors are not carried 
out to a satisfactory conclusion, the consequences for their customers can be 
detrimental  not only to their physical environment, but equally to their emotional 
and mental health and wellbeing. 

 
4. Age Scotland supports the vision of a mutual supportive framework whereby 

customers have greater clarity and understanding of their rights in terms of what 
they can expect from Property Factors.  However, fundamentally, Age Scotland 
considers that a compulsory scheme, provided for and regulated by 
legislation, is the best guarantee of ensuring that customers of Property 
Factors across Scotland can be assured of a receiving the consistent 
quality of service which should be expected of the industry, and a logical 
next step from the Private Retirement Housing Code of Practice scheme 
Code of Practice.  Good service providers will have nothing to fear from 
legislation and compliance will ultimately enhance quality within the sector 
as a whole. 

 
5. Legislation to regulate Property Factors could lead to a virtuous cycle; improving 

the quality of the built environment, raising the quality of life for residents and 
potentially raising the value of properties.  However, it is vital to note that the key 
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consequence of legislation in this area would be to raise attainment amongst 
companies not currently meeting the standards which should be expected of 
them.  A voluntary scheme cannot guarantee the delivery of these ambitions.  
Equally, setting regulatory standards too low would not be in the best interests of 
customers and would also fail to adequately improve services, or deliver any 
longer-term socio-economic benefits. 

 
6. Scot seismic shift.  By 2031 the number of 

people aged 50 and over is projected to rise by 28%, with the number of people 
aged 75 and over projected to increase by 75%.  It is precisely because of the 
implications of an ageing population that we must ensure the services of Property 
Factors are regulated in a way which takes in to account the particular needs of 
older people and vulnerable groups in society.  This is a time to be bold; a 
voluntary scheme cannot deliver such guarantees  this can only be 
provided by a compulsory scheme, regulated through legislation. 

 
7. We feel that our support of the Property Factors (Scotland) Bill should be 

acknowledged alongside our 
a voluntary scheme.  In doing so, the convincing case in favour of legislation on 
Property Factors can be best understood in relation to the strengths of a legally 
binding scheme, versus the compromises which are inherent in voluntary 
schemes. 

 
 
Detailed response to consultations 
 
Property Factors (Scotland) Bill 
8. Age Scotland supports the Property Factors (Scotland) Bill and would welcome its 

introduction as legislation in the Scottish Parliament. 
 
9. While contractual and consumer law are reserved to Westminster, Age Scotland 

considers that the issues surrounding the proposal for legislation on Property 
Factors are demonstrably in the public interest of the people of Scotland and of 
older people in particular.  There is, therefore, ample justification for regulation to 
be enacted by the Scottish Parliament in this area. 

 
Registration of Property Factors 
10. Maintaining a compulsory, well-monitored and accurate register of Property 

Factors approved to deliver the services outlined in Part 1, Section 2 of the 
proposed Bill would provide a means of easily identifying reputable Property 
Factors.  If the system established for the monitoring of such a scheme was not 
tight, there would be the risk that companies may join for the prestige associated 
with membership, whilst not actually maintaining the standards required. 

 
11. A voluntary scheme would only identify those Property Factors which had 

themselves opted to register for a scheme.  There would be no penalty or 
standard of service for those Property Factors not registered, and for older or 
vulnerable customers this could lead to a greater risk of engaging Property 
Factors not qualified to deliver the level or standard of services which would be 
set out by legislation. 
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12. The establishment of another voluntary scheme would simply prolong the existing 
two-tier system, whereby the worst-performing companies would be enabled to 
operate alongside the best-performing.  It is highly questionable whether the 
worst-performing companies, from whom consumers require the greatest 
protection and need to see the greatest improvement in service, would seek to 
join a scheme with which they were unlikely to be compliant. 

 
13. While voluntary schemes may be suitable for good service providers, they are not 

the answer to raising the attainment of the worst-performing Property Factors.  
Legislation is the best means of compelling these companies to either improve 
the standards of their service in line with regulations established, or to cease 
operating altogether.  Raising attainment should be the ambition of the 
Scottish Parliament, rather than settling for an inferior alternative which, in reality, 
would deliver little or nothing of benefit to the people of Scotland.  The best 
guarantee to give consumers faith in any standards established would be if they 
were enforced by legislation. 

 
14. The best-performing Property Factors would be unlikely to need to join a scheme 

 
requirements anyway.  Meanwhile, those Property Factors not compliant with best 
practice guidance and currently providing the worst service would be unlikely to 
seek to join an accreditation scheme.  It is also possible that some companies 
could join a scheme for the prestige whilst not maintaining standards.  In this 
case, older people would not experience the benefit of a voluntary scheme there 
is always the risk that the company they employ might refuse to participate or 
engage with the spirit of such a scheme. 

 
15. The key objective of a scheme such as this should be to raise the attainment and 

compliance of the worst-performing companies.  A voluntary scheme cannot 
guarantee this.  Companies breaching standards set in a voluntary scheme and 
being expelled as a consequence would not be prevented from carrying out the 
duties of Property Factors elsewhere.  Again, this is unlikely to be disincentive 
enough for the worst-performing companies.  A legally binding system, requiring 
compliance with certain core standards and backed up by meaningful penalties, 
would be the best guarantee to improve the overall quality of the market, 
particularly with regards to meeting the needs of older people. 

 
Implementation and Resourcing 
16. The establishment of a panel for disputes is a positive step, however, this need 

not be another organisation added to those already working in this area.  Instead 
it may be necessary to look at an efficient and cost effective way of using services 
already established. 

 
17. In light of the expected cuts in public expenditure, any system established needs 

to be cost effective and sustainable.  Establishing a new body to regulate and 
monitor the legal standards would be unrealistic in the current economic climate.  
In that sense, utilising an existing body, such as the Private Rented Housing 
Panel (PRHP), could be an efficient solution.  Age Scotland assumes that any 
training required to ensure the PRHP were suitably qualified and experienced to 
fulfil this role would be undertaken as a matter of course. 
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Staff Training 
18. Staff training is a key issue which is not addressed in the proposed Property 

Factors (Scotland) Bill, which is addressed in the proposal for the voluntary 
scheme.  Age Scotland firmly believes that comprehensive staff training should be 
a core aspect of compulsory legislation on Property Factors as a means of 
ensuring that the highest standards of service could be expected across all levels. 

 
QUALITY IN COMMON  Residential Property Managers and Land Maintenance 
Companies in Scotland: Core Standards for a Voluntary Accreditation Scheme 
 
 QUESTION 1: Does Section 1 cover the key information that customers 

should receive from their property manager? Are any important elements 
missing? 

 
19. Each proposal  

practical in their own right.  The guidance does not, however, contain information 
or processes for customers to follow should there be changes to contracts or 
terms and conditions of service imposed by their Property Factors.  For example, 
there has previously been an issue in residential housing with the withdrawal of 
wardens, often without consultation with customers.  The best guarantee for the 
delivery of the services detailed, should be on the basis of national standards 
agreed within a legally binding framework, as proposed by the Property Factors 
(Scotland) Bill. 

 
20. While Age Scotland have previously supported the services established by the 

Private Retirement Housing Code of Practice scheme, we strongly believe that a 
compulsory scheme, regulated through legislation, would be the best guarantee 
of delivering a permanent solution across the country and across all sectors of the 
housing market. 

 
21. Rather than introduce a further voluntary scheme in addition to the earlier 

Private Retirement Housing Code of Practice, a more efficient model would 
arguably be the implementation of a single solution covering all housing sectors 
and which was compulsory and regulated through legislation. 

 
 
 QUESTION 2 & 3:  Does Section 2 cover the key matters relating to 

communications between the property manager and customer? Are any 
important elements missing?  On Standard 2.1  we would welcome views 
on current best practice for response times for general communications 
between property manager and client. 
 

22. Again, each of the areas raised in the proposals for the voluntary scheme would 
be supported by Age Scotland were these to be implemented as part of a 
compulsory scheme, regulated by legislation. 

 
23. A voluntary scheme assumes people will review the status of their Property 

Factors to establish if they were compliant with an accreditation scheme and then 
potentially seek an alternative company providing a better service.  Many older 
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people feel intimidated by large organisations, and are often afraid to complain.  
This is especially true for those older people who have bought their home and 
have less prospect of moving house.  Many of these older people would not want 
to rocking the boat  

 
24. This tendency would be best countered by inclusive legislation backed up by 

ndependent 
advice.  Any system established should alleviate anxiety for older people 
considering moving to a new provider, and ensure older people had somewhere 
to turn to for advice. 

 
25. In terms of provision 2.3 on out-of-hours services, Age Scotland would argue that 

older people must have certainty over what cover they had in these emergency 
situations.  While the proposals noted would be welcomed, it would be worth 
bearing in mind that in recent years, out-of-
Registered Social Landlords have been scrapped as a consequence of the 
expense associated with administering and staffing a 24 hour service within the 
parameters of the EU Working Time Directive.  Any system established around 
out-of-hour services must be fully costed and deliver certainty of service for older 
people.  

 
 QUESTION 4:  Does Section 3 cover the key points in the financial 

relationship between property managers and their customers? 
 
26. Age Scotland would argue that any points regarding the financial relationship 

between Property Factors and their customers would be best implemented as 
part of legislation.  While the proposals raised in the voluntary scheme around 
financial obligations are sensible, the nature of these matters should be guided by 
legislation as a guarantee of service for all clients in their contact with 
Property Factors. 

 
27. As outlined in the voluntary proposal, Property Factors can have access to 

customer money (section 3.1), the ability to earn interest on customer money 
(section 3.2) and access to outstanding monies on the termination of contracts 
(section 3.3).  While the ability of the best performing companies to effectively 
manage their 
voluntary scheme would not force compliance with financial standards by the 
worst-performing companies. 

 
28. The establishment of a voluntary scheme would have no impact on the worst-

performing companies who would be unlikely to seek to join a scheme with which 
they could not possibly hope to comply.  These worst-performing companies 
could continue to retain control of monies with no safeguards for their customers.  
It is therefore vital that customers have guarantees of protection with regards to 
the financial relationship with their Property Factors, the best means of which 
would be the provision of a compulsory scheme, regulated through legislation. 

 
 Question 5: Does Section 4 cover the key matters arising in situations 

where an owner has not paid his or her share of the costs? 
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29. Issues surrounding debt recovery and the recovery of shared liabilities would be 
best governed by a compulsory scheme, regulated through legislation.  
Legislation with respect to this area of the proposals would help protect not only 
customers, but also Property Factors themselves. 

 
30. In the event that residents within a particular shared property were failing to 

contribute their share of costs incurred from Property fees, there should 
be a legal framework through which each party should have recourse to recover 
costs.  Debt recovery is a complex area which should be guided by legislation to 
ensure that all parties  both Property Factors and their customers  are 
protected and safeguarded. 

 
31. A voluntary scheme with some parameters around financial and debt obligations 

would not be the best guarantee of protecting customers  and particularly older 
and vulnerable customers.  A compulsory scheme, regulated through legislation 
would represent the best solution. 

 
 Question 6: Does Section 5 cover the key points in situations where 

insurance is arranged by the property manager? 
 
32. Age Scotland argues that it should be automatically the case that Property 

Factors arranging insurance for their customers, should have and maintain 
adequate professional indemnity insurance as a matter of course.  Equally, any 
Property Factor undertaking insurance-related activities should be authorised to 
do so by the FSA.  As above, issues surrounding insurance of Property Factors 
should be governed by legislation as a means of safeguarding consumers 
generally and older people in particular. 

 
33. The worst-performing companies are, once again, those which should be the real 

focus of these proposals and who will equally be least likely to seek to join a 
voluntary scheme.  The proposals put forward in the voluntary scheme should be 
expected as a basic requirement of the service delivered by Property Factors.  A 
compulsory scheme, regulated through legislation, would be the best guarantee 
of ensuring there were minimum standards of service across Scotland, and also 
ensure the worst-performing companies improved the service to their customers. 

 
 Question 7 & 8: Contractors and repairs; Complaints handling 

 
34. This section covers a range of elements which should be expected as part of the 

basic remit of Property Factors by the very nature of their service.  Again, while 
each of these areas would be welcome, establishing them as standard as part of 
a compulsory scheme, regulated through legislation, would be the best guarantee 
of delivering service improvement for customers. 

 
35. The experience of customers in this area, 

particular, are testimony to the fact that a concerted response in this area is long 
overdue as a means of ensuring a consistent standard of service across 
Scotland.  Older people are often cynical of bureaucracy, particularly if they feel 
complaints are not being taken seriously.  Equally, if the enforcing organisation 
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has no real powers, it could be ignored by older people  thus failing to engage 
with one of the most vulnerable groups in society. 

 
36. The best guarantee through which customers could have faith in standards set for 

Property Factors would be if they were regulated through legislation as part of a 
compulsory scheme. 

 
 Question 9: On Standard 7.3  we would welcome your views on the 

timescales for responding to complaints. 
 
37. A meaningful timescale for complaints handling established as a standard across 

all groups offering services as Property Factors in Scotland would be in the best 
interest of all customers of Property Factors.  Again, those operating outwith the 
constraints of a voluntary scheme would be unlikely to seek to join a scheme 
which empowered the customer in this way.  Certainly, Age Scotland considers 
that all complaints should be responded to within a week and no later than ten 
working days, with emergencies being processed within a shorter timeframe as 
appropriate. 

 
 Question 10: Does Section 8 cover the key information relating to staff 

training? Are any important elements missing? 
 

38. It is not only the case that equality legislation training should be included as part 
of staff training of Property Factors, but training on awareness of issues facing all 
six equality strands (Age, Disability, Gender, Sexual Orientation, Race and 
Ethnicity, Religion or Belief) should be included.  For example, training should 
incorporate awareness-raising of some older peoples vulnerability and isolation 
and how this could be utilised as a means of changing attitudes and adding to 
best practice around communications. 

 
 Question 11: What should the implications be for property managers who 

breach the standards? 
 
39. The crucial point to note is that the informality of a voluntary scheme cannot 

guarantee the establishment of a meaningful penalty for those Property Factors 
which breach the standards set.  The purpose of penalties for inappropriate or 
poor service delivery is to act as a disincentive to that poor service.  There is the 
risk that the threat of removal from a voluntary scheme would not deliver the 
improvement in service required from those worst-performing companies, and nor 
would it protect their customers. 

 
40. Self-regulation is not the answer.  A compulsory scheme, regulated through 

legislation, with an effective system of penalties and disincentives is the best 
guarantee of adequately addressing these concerns. 

 
 Question 12: Do you have any other suggestions for raising standards in 

the property management industry? 
 
41. Yes  implement a compulsory scheme, regulated through legislation to protect 

consumers generally, and older people in particular. 
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 Question 13: When we prepare the equalities impact assessment, are there 

any particular issues we need to consider in relation to: 
o Age; Disability; Gender; Lesbian, Gay, Bisexual and Transgender; 

Race; Religion and Belief? 
 
42. As mentioned above, equality legislation training should include awareness of 

some older peoples vulnerability and isolation and how this could be utilised as a 
means of changing attitudes and adding to best practice around communications. 

 
 Question 14: Do you have specific views on who might act as the host body 

for the accreditation scheme? 
 
43. As noted above, an expanded PRHP may be a suitable host body for monitoring 

a compulsory scheme for the regulation of Property Factors, provided for by 
legislation. 

 
Conclusion 
 
44. Age Scotland supports the Property Factors (Scotland) Bill and would welcome its 

introduction as legislation in the Scottish Parliament. 
 

45. The evidence of consumers is that legislation in this area is long overdue.  
A compulsory scheme which brings to a close the existing system of self-
regulation is in the best interest of the people of Scotland, and of older people in 
particular. 
 

46. Age Scotland would be happy to facilitate any requests for input from our 
membership, such as examples of their experience of Property Factors.  We feel 
this testimony would make the strongest case in favour of legislation in this key 
area, and support the implementation of the Property Factors (Scotland) Bill. 

 
 
Age Scotland 
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PROPERTY FACTORS (SCOTLAND) BILL 
 

ANONYMOUS SUBMISSION 
 
1. 

on 1 June 2010, and the Local Government and Communities Committee, to 
lead discussion and scrutinise factual matters is welcome.   
 

Code of Conduct  
2. 

any company to make bland declarations.  Take for example, the Edinburgh 
factor who states that their aim is 

The Customer Charter promoted by this firm promises high 
standards of service, for example, on returning telephone calls in 48 hours 
and responding in full to both electronic and paper letters in 5 working days.  

 
 Phone messages left on answer machines are not always returned 

 
 A communal registered-mail letter sent by 9 householders on 24 May was 

not answered until 15 July and only after the intervention of an Edinburgh 
City Councillor. 

 Other letters before, and since, has gone beyond the 5 day rule. 
 
3. Written covenants are worthless if they are easily swept aside.  What is 

needed is the force of law which protects customers from meaningless 
statements and ensures that written promises are kept and acted upon.  
Otherwise why make them? 
 

Written Guarantees 
4. The above mentioned Factor gave a written guarantee to some, but not all, 

householders at an Edinburgh development that their management fee was 
 and In fact, 

management fees have risen by 50% in 6 years despite inflation rising in the 
same period by 14%. (Source: Government published inflation indices).  
When queried, the Firm announced that new terms would be sent out and this 

unilateral move. The principle at stake is just as important as the monetary 
increase 
 

Professional Body 
5. What is the point of having a professional body? Why do property factors 

display their sign like a badge of honour?  A written complaint about the 
above Edinburgh Factor was made to the Property Managers Association Ltd, 
Glasgow, on 29 June 2010 has not had the courtesy of an answer. 
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6. It is hoped that the Local Government and Communities Committee will 
consider ethics in business.  Responsibility is the flip side of the coin of rights.  
 

Resources 
7. Property factors have considerable resources at their disposal. Householders 

whether individuals, groups, or residents associations do not have those 
resources at their disposal. This imbalance of power should not give factors 
carte blanche to ignore customers or to trivialise matters by putting on a 
positive spin.       
 

Representation  
8. Property factors should not assume that unconstituted residents associations 

 These have no more status than any other collection of people 
or individuals. 
 

9. If property factors aspire to safeguard the interests of householders in 
developments with common landscaping, they should do so over an above 
the developer who appointed them.  

  
 

10. Thank you for this opportunity to comment on your work towards a more 
regulated and responsiveness property factor trade in Scotland. 

  
 
Anonymous 
12 August 2010 
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SUBMISSION FROM ASSET SKILLS 
 
Background 
1. Asset Skills welcomes the opportunity to submit written evidence on the Property 

Factors (Scotland) Bill to the Local Government and Communities Committee of the 
Scottish Parliament. 

 
2. Asset Skills is the Sector Skills Council for those professions with responsibility for 

management of the built environment and the delivery of business services. These 
include housing and property and also surveying, planning, facilities management 
and parking . Our role is to work with employers in identifying workforce development 
issues and then, in partnership with Government and relevant agencies, to put in 
place strategies that will increase the productivity of the sector. 

 
3. housing and property employers. 

Its chair in Scotland is Robert Tamburrini, Chief Executive of North Glasgow Housing 
Association. Board members include Graeme Hartley, Director of RICS Scotland and 
Jack Fulton, recently retired from the property management company, Ross and 
Liddell. Asset Skills Scotland regularly meets with the representative national bodies 
in the housing and property sectors. 

 
4. Asset Skills welcomes the intent behind the Property Factors (Scotland) Bill to raise 

standards of service in the factoring industry and would wish to support this intention 

factor and a personal commitment to staff 
development and the achievement of professional qualifications. 

 
Enabling the Professional Development of Factors through the Proposed 
Registration Scheme 
5. Asset Skills welcomes the proposed necessity for an individual to meet defined 

 adhere to a code of conduct in 
order to secure and retain registration as a property factor. Asset Skills would 
recommend the Local Government and Communities Committee to consider the 
National Occupational Standards in residential block management as a basis for 
development of the proposed factoring code of conduct. 

 
6. As the Sector Skills Council for the property industry, Asset Skills is responsible for 

the development and updating of National Occupational Standards (NOS) for job 
roles within its sector. 

 
7. National Occupational Standards define the recognised and accepted elements of all 

job functions and the standards to which those job functions should be delivered.  
 
8. NOS exist for many job roles within the property sector including residential block 

management. The residential block management NOS were developed in 2008 
(Asset Skills' Property Sector NOS). There is a current revision of the residential 
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block management NOS underway that will update them and also ensure that they 
reflect the different legal environments across the UK. 

 
9. The residential block management NOS set clear standards of performance in the 

following areas: 
 
 produce bids to offer property management services; 
 set up management agreements for property; 
 set up management services for property; 
 ensure that block management services are properly implemented; 
 manage finances in relation to properties; 
 contribute to the management of finances for properties; 
 manage service providers for residential blocks; 
 progress the maintenance of managed properties; 
 manage insurance for properties; 
 manage health and safety in managed properties; 
 implement and monitor health and safety procedures for managed 

properties; 
 manage your own resources and professional development; 
 recruit, select and keep colleagues; 
 provide learning opportunities for colleagues; 
 allocate and monitor the progress and quality of work in your area of 

responsibility; 
 promote good working relationships with interested parties; 
 facilitate the transfer of property leases; 
 identify and respond to problems relating to property management 

services; 
 support the establishment and running of lessee and owner organisations; 
 organise the delivery of reliable customer service; 
 go the extra mile in customer service and 
 monitor and solve customer service problems 

 
10. Asset Skills would encourage the Scottish Government, in developing a proposed 

code of conduct against gauged, to have 
close reference to the NOS and wherever possible to adopt the same standards.  
 

11. Apart from being ready-formed and already accepted by industry, taking the NOS as 
the basis for the code of conduct would have a second important benefit.  
 

12. The primary purpose of NOS is to be used as the accurate and dependable 
foundation on which qualifications and learning towards qualifications are based. 
National Occupational Standards are the building blocks of qualifications. Their 
application is broader than this however. For example, NOS may be used as the 
basis of a competence framework, against which performance can be measured and 
against which skills gaps and training needs can be identified. 
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13. Accepted as the core standards for any particular industry, their commonality across 
all employers in terms of defining standards of performance, recognising training 
needs, developing appropriate learning responses and accredited qualifications is 
their key attractiveness. National Occupational Standards allow everybody to be 
recognising, developing towards and be measured against the same accepted 
industry-standards right across that industry. 
 

14. 
Skills would recommend a strong link with the achievement of personal and 
professional skills and knowledge development and NOS are the tool by which this 
link, between achieving recognised standards of service and a commitment to 
personal development, is made clear. 

 
15. Asset Skills, like Patricia Ferguson MSP, is concerned with raising standards in the 

management of property. We wish to encourage employers within our sector to 
achieve the highest service standards possible to their own commercial benefit and 
the benefit of their customers. Asset Skills recognises that factors will only achieve 
the highest possible standards through investment in the training and development of 
their staff. Asset Skills is keen to encourage the benefits of investment in staff 
training to employers, to facilitate them accessing staff development opportunities 
and to encourage the recognition of accredited training programmes and 
qualifications throughout the industry. 

 
16. Asset Skills would wish to develop and make available relevant qualifications based 

on the NOS and therefore meeting industry-recognised employer-led standards. It 
would be extremely helpful to the raising of standards within the industry and to the 
promotion of learning and the achievement of recognised qualifications if the NOS 
and the proposed code of conduct were clearly linked and encouraged employers 
and staff towards the same end, learning leading to qualifications that support the 
delivery of the recognised standards. 

 
17. Developments along precisely these lines are 

private landlord industry. NOS are being developed in private lettings. The Landlord 
Accreditation Service is interested in using those NOS when they are developed as a 
recognised standard against which they can accredit their existing training 
programmes and against which recognised qualifications can be developed towards 
which their training programmes will eventually be accredited. 

 
18. The equivalent process would be an extremely welcome development in the 

factoring industry and would signify qualifications as a recognised badge of 
accreditation against the NOS and the proposed code of conduct. 
 

Professional Qualifications as a Badge of Accreditation 
19. The property industry currently faces the most severe economic challenges that 

mitigate against even the most committed employer supporting professional 
development. Consequently the property industry is currently less inclined than 
would normally be the case to invest in staff development. 
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20. This Bill presents an ideal opportunity to demonstrate the clear link between 
investment in staff development, particularly that which leads to the achievement of 
recognised qualifications, and the requirements of being a reputable factor delivering 
services characterised by trust and excellence. 
 

21. In considering a scheme of registration and an associated code of conduct, the Local 
Government and Communities Committee may wish to consider the value of 
recognising specific professional qualifications, and/or progress towards them, as 

iver a factoring service 
and to fulfil the requirements of the code of conduct. 
 

22. Asset Skills works closely with many key stakeholder organisations within the 
residential property management sector, including, for example, the Institute of 
Residential Property Managers (IRPM). 
 

23. IRPM offer professional industry-recognised qualifications to staff delivering factoring 
services that cover: 

 
 the land tenure system; 
 Scottish law; 
 financial management; 
 property management practice; 
 customer service and 
 personal development 

 
24. In England, these qualifications are studied online in a virtual learning environment 

that in addition to the learning materials includes opportunities for discussion 
as 

been extremely popular and 378 learners have registered to study the qualifications. 
 

25. In Scotland delivery of the qualifications is not available online, despite the arguably 
more challenging geography, and is instead studied by more traditional distance 
learning methods. The numbers of learners in Scotland currently totals just 62.  
 

26. Asset Skills has previously consulted with the Scottish Government seeking support 
for the equivalent delivery of the IRPM professional qualifications in Scotland and 
would take this opportunity to once again raise the case for supporting professional 
development amongst the factoring industry. In order to raise standards of factoring 
in Scotland, Asset Skills would urge the Scottish Government to support this 
proposal. 
 
Conclusion 

27. Asset Skills is committed to the raising of standards in factoring service delivery. This 
will only happen if employers invest in their staff through professional training 
programmes. The proposals of the Property Factors (Scotland) Bill offer the 
opportunity to make a major contribution towards achieving these raised standards 
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through staff training by 
code of conduct and: 

 
 the National Occupational Standards in Residential Block Management and 
 the achievement of professional qualifications such as those offered by the 

Institute of Residential Property Management. 
 
28. Asset Skills would welcome the opportunity to discuss further these proposals 

and to work jointly with the Local Government and Communities Committee and 

property factors. 
 
Tim Pogson 
Head Asset Skills Scotland 
August 2010 
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SUBMISSION FROM GILL BUCHANAN 
 

Overall 
1. In general these proposals are greatly to be welcomed as currently 

owners can, through no fault of their own, find themselves trapped in a 
deteriorating property unable to get any work carried out or to sell.  
There is no effective legal redress against an unsatisfactory factor.  
There are just two comments I would make as below.  

 
Registration 
2. The process of registration does not appear, as currently outlined, to 

allow for any input from owners regarding the fitness of any factor 
applying for registration.  It would surely be preferable that incompetent 
factors are excluded in the first instance, rather than that they are 
registered and then the owners have to take action to remove them.  
Might it be possible, for instance, to publish a list of those applying to 
be included on the register and to invite submissions from any 
objectors, the objections being judged on the same basis as if they 
were applications to the Homeowner Housing Panel.    

 
 

Effect of Refusal to Enter in Register or Removal from Register  
3. Where a factor is removed from the register owners may (a) appoint 

another or (b) factor the property themselves. 
 

4. This may however leave owners even worse off in that it can prove 
difficult if not impossible to find a reputable factor to take on a property, 
particularly if the property is outside the larger centres of population or 
is unusual in any way.   And particularly difficult where there is a 
backlog of repairs as a result of the incompetence of the departing 
factor.  This situation can be further complicated by the presence of a 
majority of private landlords who are interested only in continued rental 
income.  It is this presence that also makes it impossible for owners to 
take over the factoring themselves. 

 
5. (Is there not a contradiction in that self-factoring owners would 

presumably not have to meet the standards required of registered 
factors?) 

 
6. If these problems are not addressed then there is a real possibility that 

owners will, through no fault of their own be left with no factor, unable 
to appoint a replacement and unable to factor the property themselves.  
Might there not be a role here for, for instance, the relevant Local 
Authority, as part of their Housing responsibilities, to have the power to 
appoint a factor to prevent deterioration in the property and the 
consequent involvement of their Environmental Health and Building 
Control Departments?  
 

Gill Buchanan 
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SUBMISSION FROM THE CHARTERED INSTITUTE OF HOUSING 
 

Introduction 
1. This paper has been prepared in response to the Local Government and 

of the Property Factors (Scotland) Bill as introduced by Patricia Ferguson 
MSP on 1June 2010. 

 
2. The Chartered Institute of Housing (CIH) is the professional body for people 

involved in housing and communities. We are a registered charity and not-for-
profit organisation. We have a diverse and growing membership of over 
22,000 people worldwide, with over 2,800 in Scotland. Our members work in 
both the public and private sectors. We exist to maximise the contribution that 
housing professionals make to the wellbeing of communities. We also 
represent the interests of our members in the development of strategic and 
national housing policy and aim to be the first point of contact for anyone 
involved or interested in housing. 

 
Property Factors (Scotland) Bill 
3. CIH Scotland welcomes this opportunity to respond to the proposals outlined 

in the Property Factors (Scotland) Bill. Given the strong evidence from the 
Office of Fair Trading (OFT) report (February 2009)1 into conditions in the 
property management market in Scotland, CIH agrees that more needs to be 
done to improve the quality of services for consumers and property 
managers.  

 
4. tion living in flats with common or 

shared areas, and 84% of those having some form of disrepair, ensuring 
processes for good quality repairs and maintenance is vital2. CIH Scotland 
believes that although recent legislation in the Housing (Scotland) Act 2006, 
the Title Conditions (Scotland) Act 2003 and the Tenements (Scotland) Act 
2004 provides some powers to tackle disrepair, none goes far enough.  

 
5. One of the key issues prohibiting repairs and maintenance works from being 

completed in communal parts of property is typically the lack of any formal 
arrangement to pay for the work required. CIH has recently undertaken some 
research, based on international case studies, on the introduction of Building 
Reserve Funds3. These are an essential tool to ensure arrangements and 
funding are in place to take early action to deal with repairs and maintenance 
in privately owned property. A Building Reserve Fund also ensures issues 
regarding the amount of fees and size of share to pay are defined from the 
outset (in line with current legislation) and are not affected by changes in 
property ownership. CIH would urge the Committee to consider the 
introduction of Building Reserve Funds as compulsory in all new flatted 

                                                 
1 OFT (February 2009), Property Managers in Scotland: A Market Study 
http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft1046.pdf 
2 Scottish Government (2010), Scottish House Condition Survey Results 2008 
3 CIH Scotland (2010), Building Reserve Funds for Private Flatted Accommodation - Making the 
Case, http://www.cih.org/scotland/policy/BRFMay10.pdf 
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accommodation in Scotland and therefore included and registered with the 
associated title deeds.  

 
6. In the absence of such a mechanism, CIH Scotland recognises the key role 

property managers play in co-ordinating repairs and maintenance. This is one 
of the reasons why CIH is 
Property Managers Accreditation Working Group and supports the creation of 
a voluntary accreditation scheme for property managers. In line with the 
Scottish Government and OFT recommendations, the development of a 
voluntary accreditation scheme will reward good practice within the property 
management industry. Both local authority and housing association members 
have stated that a list of accredited property managers would be essential in 
improving housing stock and protecting investment  (in mixed tenure stock) to 
achieve the Scottish Housing Quality Standard and in the implementation of 
maintenance plans under the Housing (Scotland) Act 2006.  

 
7. CIH would like to emphasise that in order to avoid confusion in the property 

management profession, clear guidance is required on the differences 
between accreditation and registration. It would also be advisable that the 

s to be a central Scotland term that has limited application 
elsewhere. 

 
Part 1  Registration of Property Factors 
8. CIH Scotland welcomes measures to introduce a register of property 

managers that meets a minimum set of management and service standards. 
However, it should be emphasised that accreditation and registration are not 
mutually exclusive and should not be developed as such. CIH Scotland sees 
registration as primarily entailing a register of property managers meeting 
minimum standards in Scotland. Those exceeding the minimum standards 
should be able to become members of an accreditation scheme where high 
standards are recognised and rewarded. A similar process is already in place 
for landlord registration and accreditation, the main difference being that 
property managers would be required to meet minimum standards as part of 
registration. In addition, an accreditation scheme can provide and encourage 
higher levels of service as well as opportunities for learning, development and 
improvement for property managers.  

 
Code of Conduct 
9. CIH would like to highlight to the Committee the time and expertise being 

used in compiling the Core Standards to underpin an accreditation scheme. 
These Standards should be used as the basis of the Code of Conduct for 
registration. It would again be useful to streamline terminology to avoid 
duplication and confusion within the sector.  

 
Fit and Proper Test 
10. 

Working Group currently considering the contents of a future Private Housing 
Bill(s). Here proposals are being considered to extend the current fit and 
proper person test for private landlords and to extend the list of offences 
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included within that test. It is recommended that similar provisions should 
apply to property managers.  

 
Enforcement 
11. The proposals state that Scottish Ministers can provide, by order, for 

someone else to perform most of their functions in preparing and maintaining 
a public register of all property managers. The Committee should note that 
the accreditation working group is currently discussing the remit of a host 
organisation. CIH believes strongly that the accreditation host body would 
also be ideally placed to host a national register of property managers. 

12. It is important for the credibility of a registration scheme that the host body 
will have the appropriate resources to enforce registration. CIH would like to 
note that at present the following enforcement related provisions remain 
unclear: 

 
 How will unregistered property managers be identified and by whom?  
 How will the host body gain information from third parties to prove 

property management services are in place or that an individual is 
operating as a property manager at a local level, particularly as this is a 
national scheme?  

 For how long will a property manager be removed from the register? For 
example, should a property manager be removed indefinitely, thereby 
putting them out of business? Or after a time limited ban and with the 
necessary improvements having been made, could they reapply for 
registration? 

 How will compliance with the Code of Conduct be verified, by whom and 
how often? 

 
Ability to change factor 
13. CIH is aware that one of the main issues for consumers is difficulties in 

switching property manager. This can be further complicated when title deeds 
tie owners to specific property managers. It is unclear whether or not the 
legislation regarding registration will be able to override title deeds so that 
owners can appoint alternative property managers if their provider is 
deregistered.  

 
14. Where a property manager is to be deregistered or is refused registration, 

owners should also be informed by the host body, and advice should be 
given on where to source alternative registered services.  

 
Part 2  Dispute Resolution 
15. A robust mechanism to deal with disputes and redress is essential in 

underpinning a registration scheme. However, CIH has some reservations 
that neither the Homeowner Housing Panel nor the Committee appears to be 
required to:  

 
 Check with the host body whether a property manager involved in a 

complaint or dispute is registered, or  
 Inform the registration host that a complaint or dispute involving a 

registered property manager has been made, or 
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 Notify the host body of the outcome of the dispute which may impact on 
the property manager s registration status. 

 
16. The proposals will also mean a much wider and specialised remit for the 

Private Rented Housing Panel and it will therefore require appropriate 
expertise, skills and resources to make this effective. As independent third 
party redress is being proposed as part of the accreditation scheme, some 
work has already been undertaken on different types of options and 
associated costs which may provide a suitable and cost effective alternative. 
Als
consolidate public bodies and the recent review of Civil Justice by Lord Gill, 
the creation of a new tribunal mechanism may not be the ideal solution. It is 
noted that the Government intend to take forward proposals in relation to the 
Gill review in the next Parliament.4 

 
17. An alternative to creating a new panel and committee would be for all 

registration applications to include membership of a recognised mediation or 
ombudsman service. Again, the accreditation scheme has looked at this and 
identified that a number of such services are already established and used by 
property managers. 

 
 
Natalie Sutherland 
Policy and Practice Officer 
Chartered Institute of Housing Scotland 

                                                 
4 Scottish Government (June 2010), Submission From The Housing Markets And Supply Division 
www.scottish.parliament.uk/s3/committees/lgc/inquiries/PropertyFactors/ScotGovt.pdf  
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SUBMISSION FROM DUNCAN CLARK 
 
The focus of this submission is on a) the powerlessness of owners in a new 
development, over the Factor during the development period, b) the need for 
regulation of proper accounting to owners, by the Factor, in new and old, and c) a 
right to have accounts audited, in old and new developments. 
 
A. Powerlessness of owners in a new development 
1. I have a property in a private Development of over 200 apartments, developed over the 

last few years. We purchased in 2007. I have been a chair of the owners committee. 
 
2. The Development had, as usual, a Factor appointed under a Deed of Conditions. The 

Factor's tenure was provided to last until "2 years after the last flat is sold". Superficially 
that might have lasted for 7 or 10 or many more years were it not for S.28 of the Title 
Conditions (Scotland) Act 2003. The Deed of Conditions of course includes proprietors' 
obligations in regard to maintenance and kindred matters. Not unusually for such 
Deeds, the Deed was not drafted very well - and in some respects badly and 
inadequately. That in itself exacerbated difficulties with the Factor, ones which are 
much worse when the Proprietors have no power over the Factor.  

 
3. Such Deeds are of course drafted in the first place from the standpoint of the 

seller/Developer, by a lawyer employed by the seller/Developer who too often has 
insufficient concern for the rights of owners beyond ensuring that the terms do not 
interfere with sales. I have been unable to find any proprietor in the Development who 
was fully advised, or even well advised, by their lawyer on the inevitable or potential 
difficulties which the Deed creates for them. The weakness of the purchaser in this 
context is obvious, during the tenure of the Developer appointed Factor.  

 
4. There are special difficulties that owners in a new Development face with Factors 

appointed by Developers:- 
 

 The owners have no power to remove the Factor during the first 5 years, unless the 
Deed of Conditions allows an earlier removal. Thereafter there are powers to do so 
under S. 28 of the Title Conditions (Scotland) Act 2003, but it can often be difficult 
to meet the rather exacting requirements of that Section. In the meanwhile they 
have to rely on the power, goodwill and self interest of the Developer, who 
appointed the Factor.  

 
5. The wide variety of conflicts of interest which can arise are quite obvious. So the 

Factor's performance is essentially uncontrollable by owners in such a Development 
Management context. In our case one major provision of the Deed was ignored or 
misunderstood. That provision is that maintenance costs should be estimated and 
taken in advance.  All billing was made arrears, without any consultation or 
explanation, obviously being simpler from the Factor's standpoint. That failure has 
been costly to owners, and we have no practical remedy. Moreover, the insurance 
arrangements (on which the Factor took an initially unrevealed 20% commission on top 
of the broker's commission) were wrong in two major respects - one of which was the 
allocation between owners. 

 
 S.4 of the Tenements (Scotland) Act 2004 helpfully provides a Tenement 

Management Scheme to fill gaps in Deeds or the simple lack of a scheme.. 
However, sub-section (1) excludes its application while a Developer appointed 
Factor is in place, during the Development period.  
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 Unlike any other insurance intermediaries, Factors are not regulated by statute or 

otherwise in arranging the insurance for a property. Commissions can be 
concealed, and are. Commissions as opposed to fixed fees do obviously give rise 
to a conflict of interest, particularly in relation to a factor who cannot be removed. (I 
should say that the underlying premium, and the quality of the insurer, were not 
issues in our case).  

 
 Factors may have no clear obligation in terms of the Deed of Conditions (as in our 

case) to account at all properly to owners for their intromissions, In our own case, 
the only overall accounting over 5 years that we ever had was the simplest of cash 
accounts. We asked for accruals and information about seriously overdue 
payments. In the end not only was that information refused, but it turned out the 
Factor had not told us about some £30,000 (most of which had accrued over some 
3 years) which it had failed to recover from the Developer, but which it nevertheless 
saw as due from the owners. Moreover when an audit, for which we were prepared 
to pay, was requested, it was refused. 

 
6. The submission on behalf of the agents for Hacking & Paterson touches on what is a 

major question: the Factor's role and status in law. 
 
7. There seems to be a lack of clarity about that. 

 Is the Factor an agent?, or 
 Is it a contractor? 

 
8. The clarification of that should be seriously considered in any legislation. Absence of 

clarity allows too much argument about the obligations of Factors. It is obviously 
preferable for owners, and in the public interest, that they be seen as agents, with clear 
duties as agents to the owners as principals. 

 
B.  Proper Accounting to Owners 
9. What I say here is still only in relation to private developments. I well understand the 

difficulty in drafting legal obligations for full accounting by Factors to owners and 
tenants, given the very wide range of Factoring scenarios that there are. Obligations 
that should apply in large developments like the one in which I live could well be far too 
onerous in the Factoring of a unit of a few apartments. 

 
10. However, anyone in such a business as Factoring should be capable of producing 

proper accounts, with accruals etc. and cash and bank and any other asset balances. 
That should be a requirement in all cases, in the smallest factoring business and for 
the smallest unit of factored properties. The factoring businesses should be 
demonstrably not only well managed, but capable of properly accounting, in this 
respect.  

 
11. The precise criteria appropriate to any legislation (or statutory codes of conduct) must 

be for professional advice, but the principle of a right to demand proper and adequate 
accounting must be absolutely central to any legislation - although I could, with my own 
background, offer further views on that. 

 
12. Full and easily intelligible accounting, including commission taking, goes to the root of 

a Factor's responsibility in the use and application of its principals' or employers' 
money. Although of course it may say little about the quality of service in many 
respects, it is central to its activities. 
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C.  Auditing, and rights to have an audit 
13. Before saying more I found it dismaying in our case that we were offered the possibility 

of an audit at a meeting with the Factor's management 2 years ago. When it was 
requested, and then at our expense, 18 months later - when it really mattered to us - it 
was refused. 

 
14. Accordingly, my suggestion is that it should always be obligatory on any Factor to have 

its accounting audited, at the owners' expense, and to accept such audit at very short 
notice, failing which it would be subject to penalties. |n the absence of material 
penalties, the legislation would have no teeth. Could that be contained in statute, 
before any conduct code is settled? 

 
15. No properly run factoring business will have difficulty with such legislation, and it must 

over-ride the present exclusion of Developer appointed Factors as being a special 
case. 

 
D.  Conclusion 
16. The present lack of regulation of factoring is unusual, to say the least, given the huge 

level of state regulation that has been increasingly imposed on so many other 
professional or other bodies which can and often do have a huge impact on individual 
lives - in law, medicine, insurance, financial advisors, etc. To leave Factors wholly 
subject to voluntary regulation cannot be reasonably justified.  

 
Duncan Clark 
 
August 2010 
 
 
 

160



 
 

SUBMISSION FROM CONSUMER FOCUS SCOTLAND 
 
1. Consumer Focus Scotland (CFS) welcomes the introduction of the Property 

Factors (Scotland) Bill and supports the primary aim of the Bill to improve the 
experience of consumers of both property management and land maintenance 
services.  

 
2. CFS, and previously the Scottish Consumer Council (SCC), one of our 

predecessor bodies, have had a longstanding interest in property 
management, and we have repeatedly raised concerns about this market (see, 
for example, SCC 2007). In 2007, the SCC took concerns about property 
management services to the Office of Fair Trading (OFT) which agreed to 
carry out the first market study into property management services in Scotland 
(OFT 2009). The in-depth research with consumers carried out by the OFT 
reinforced our concerns about the level of consumer detriment in this market.   

 
3. Research with consumers carried out by ourselves and the OFT has 

consistently found the following consumer concerns:  
 

 Lack of information: Many consumers report that property managers do not 
make information available about their fees and services and consumers 
report that they do not understand their legal rights and responsibilities 
(SCC, 2007; OFT, 2009; and CFS, 2010). 

 
 Difficulty arranging repairs: a significant minority of consumers had 

problems having repairs carried out.  They were more likely to report this as 
a problem with the property manager than problems stemming from other 
owners not agreeing work or paying their share (OFT, 2009).  

 
 Value for money: many consumers report that the service they receive from 

property managers was not good value for money.  Dissatisfaction with 
value for money related to the cost, quality of services, actual provision of 
services and communication with consumers (SCC, 2007; OFT, 2009; and 
CFS, 2010).    

   
 Dissatisfaction: 53% of owners with a property manager reported that they 

had cause to complain about the service and 35% of all consumers went 
on to make an actual complaint (OFT, 2009).  These figures are very high 
compared to other markets.  Our recent research into the level of consumer 
complaints across 45 markets found that on average, 14% of consumers 
have cause to complain, and 10% go on to make a complaint (CF, 2009). 

 
 Poor complaints handling: two-thirds of those who had made a complaint 

reported that they were dissatisfied with how the complaint was handled 
(OFT, 2009). Discussion sessions with consumers found that it was a 
struggle for them to get issues resolved and there were reports of letters 
and phone calls being ignored (CFS, 2010).    

 
4. It is important to note that the research carried out by the OFT did not include 

consumers of land maintenance services.  The evidence base on detriment in 
land maintenance services is anecdotal and CFS is currently carrying out a 
survey of consumers of these services and will be issuing a call for evidence 
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from consumers to support the calls for regulation of these services. We hope 
to be in a position to publish the findings of this work in autumn 2010. 

 
Statutory regulation versus self-regulation 
5. CFS supports the establishment of an accreditation scheme for property 

managers, and we are currently represented on the Scottish Government 
working group to develop such a scheme. As the committee will be aware, the 
Scottish Government is currently consulting on draft standards for the 
accreditation scheme. The purpose of an accreditation scheme is to establish 
good practice standards and provide a market advantage to those firms that 
can prove they meet those standards.  The statutory approach taken in the Bill 
would go further by regulating all property managers and provide a route of 
redress for consumers.   

 
6. CFS believes that the costs of regulation must be weighed carefully against 

the benefits.  In most cases, it is the consumer that foots the bill for the costs 
of regulation, through increased prices.  Citizens can also pay indirectly, 
through taxation, if the public sector is to bear the cost of regulating an 
industry.  Any model of regulation of this market must therefore ensure that 
there is real benefit to consumers and taxpayers which justifies increased 
prices and public spending. 

 
7. We had previously hoped that voluntary self-regulation of the market would 

meet consumers  needs without increasing costs; however, we now consider 
that statutory regulation is the most appropriate route for this market.  There 
are three reasons for this: 

 
 The accreditation scheme for property managers was first recommended in 

2003. Since then a number of agencies (Communities Scotland, the OFT 
and ourselves) have pushed for the implementation of a scheme but 
despite progress in developing standards, no scheme has been 
established.  We believe this delay in establishing a host for the 
accreditation scheme is due to a lack of willingness amongst property 
managers to take ownership of the scheme and come forward with 
proposals to self-regulate effectively. 
 

 The accreditation scheme would only raise standards amongst those who 
joined the scheme, leaving rogue property managers free to continue 
trading.  While some consumers could switch in theory, in practice this 
option is not available to all consumers and is difficult to organise due to 
the need for collective action. 

 
 Recent discussion sessions carried out by CFS to consult with consumers 

on the draft standards for property managers found that some consumers 
expect the standards to be enforced for all providers and in some cases 
see a role for Scottish and local government in carrying out this role (CFS, 
2010).  

 
Definition of Property Factors 
8. We welcome the intention of the Property Factors (Scotland) Bill to define 

property factors widely. At present, property management services are 
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provided by local authorities, housing associations and private sector 
providers.  

 
9. While social landlords may argue that the Scottish Housing Regulator covers 

their work in this area, in practice very little attention is paid to the factoring 
services provided by registered social landlords (RSLs) or their subsidiaries.  It 
is also a source of frustration to consumers that while their factoring services 
are provided by organisations under the jurisdiction of the Scottish Public 
Services Ombudsman (SPSO), the SPSO is unable to take complaints 
regarding trading activities.  The gap in regulation on standards and redress 
therefore applies as much to public and third sector organisations as it does to 
the private sector. 

 
10. We also very much welcome the intention to regulate land maintenance 

companies in addition to traditional property managers. CFS is aware of 
consumer concerns about the operation of this market and we have been 
investigating the nature and scope of consumer detriment to inform the 
development of consumer-focused solutions.  It is clear from our initial work in 
this field that the issues relating to standards and redress apply to land 
maintenance companies in similar ways as to traditional property management 
services, although there are some particular complexities around the 
relationship that would also benefit from clarity (see Additional proposals for 
le below). 

 
Responsibility for registration and enforcement 
11. As we highlighted above, we believe that one of the reasons for the delay in 

willing host body to take ownership of the scheme.  The Bill currently places 
the responsibility to carry out the registration and enforcement on Scottish 
Ministers.  This would allow them flexibility in determining who is best able to 
carry out this role.  We can see advantages in this flexibility within the 
legislation but would welcome a debate around who is best able to take 
forward this role.  The market for property management and land maintenance 
services is very small; it would therefore not be cost effective for all local 
authorities to be required to operate a register and carry out enforcement 
activity, and indeed in some areas there may not be property managers 
operating
between local authorities.  This would allow the registration and enforcement 
to benefit from local intelligence from councils, and capitalise on existing 
expertise in relation to trading standards and housing services, while achieving 
economies of scale and avoiding the need for a new body or unit to be 
established nationally.   

 
Code of Conduct  
12. We welcome the requirement for property managers and land maintenance 

providers to adhere to minimum standards of service, set out in a Code of 
Conduct.  Research consistently finds problems in terms of quality of service 
(such as standard of work carried out) and customer service (such as 
communication, consultation and complaints).  In our recent discussion 
sessions with consumers, the draft standards which the Scottish Government 
is currently consulting on were well received, with consumers telling us that 
these standards would significantly improve their experience of using property 
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management and land maintenance services (CFS, 2010). We can therefore 
see benefits in using the draft accreditation standards as the basis for the 
Code of Conduct.  However, these standards were developed to be good 
practice, rather than simply minimum standards.  We would therefore suggest 
that the draft standards are reviewed if they are to be used as a statutory code 
of conduct to ensure that they are enforceable. 

 
Dispute resolution 
13. CFS strongly supports the intention of creating a statutory route for redress for 

consumers of property management and land maintenance services.  
Research into property management services, and correspondence with 
consumers of land maintenance services, clearly identifies the lack of any 
external dispute resolution mechanism as a key area of concern.   

 
14. However, we are not convinced that the Bill s proposals to create a 

homeowners  housing panel and committee are the most efficient or effective 
method for meeting this need.  Firstly, we are concerned that this mechanism 
appears to rely on public funding.  We do not consider it necessary or 
desirable for the public purse to pay directly to establish an independent route 
of redress for private sector services.  Secondly, the proposal would mirror the 
Private Rented Housing Panel and Committee established under the Housing 
(Scotland) Act 2006.  The panel and committee have been criticised elsewhere 
for low awareness amongst consumers1.   

 
15. CFS recommends that there be consideration of a requirement for all property 

managers to be members of an appropriate ombudsman scheme.  This would 
mirror the Consumers, Estate Agents and Redress Act 2007, which requires 
estate agents to be members of an approved estate agents  redress scheme.  
The benefits of this, as opposed to a panel, would be that: 

 
 Ombudsman schemes bring many benefits for consumers, including 

specific knowledge and expertise, a faster, cheaper, less formal and 
adversarial process than the courts, and an emphasis on going beyond 
individual complaints to help industry learn lessons about what has gone 
wrong, encouraging them to raise standards.  
 

 Consumers appear to be generally aware of the term ombudsman, and 
several in our recent discussion sessions spontaneously called for an 
ombudsman to be set up. 

 
 

 Costs are borne by the industry, not the public purse. 
 
Additional proposals for legislation 
16. CFS is currently investigating the experiences of consumers of land 

maintenance services.  The information we currently have suggests that there 
are three areas of consumer concern: quality of service, lack of redress and an 
apparent inability to switch provider.  

 

                                                 
1 For example, the Scottish Government Review of the Private Rented Sector found that only one in ten 
tenants were aware of the Private Rented Housing Panel (Scottish Government, 2009) 
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17. The Property Factors (Scotland) Bill currently addresses two out of three of 

these areas of concern (quality and redress) but does not address the issue of 
consumer choice.  Around 20,000 home owners in Scotland appear to be 
bound by their title deeds to pay for the repair and maintenance of common 
land on their housing development under the land maintenance model.  Unlike 
common (or scheme) property in tenements, this land is owned not by the 
householders but by the land maintenance company, and conditions in their 
title deeds require them to pay the company for its upkeep.  

 
18. There appears to be very little scope for such homeowners to switch supplier 

as the supplier is also the land owner.  CFS is calling on the Scottish 
Parliament to legislate to enable consumers in this situation to switch providers 
by mirroring the provisions in the Title Conditions (Scotland) Act 2003.  This 
would allow owners to switch providers, regardless of conditions placed in their 
title deeds, if a two-thirds majority of owners indicate their support for this.  

 
19. At present, the legislation does not clearly apply to situations where the land is 

owned by a single owner rather than being held in common ownership.  We 
believe that this clarification of the legislation would assist all consumers of 
land maintenance services by providing a mechanism to remove a poorly 
performing company and encouraging choice and transparency in the 
provision of land maintenance services. Consumer Focus Scotland believes 
that the Bill may present a much needed opportunity to clarify the legal 
situation, potentially through amendments to the Title Conditions (Scotland) 
Act 2003.    

 
 
Consumer Focus Scotland 
 
11 August 2010 
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SUBMISSION FROM DOUGLAS COOK 
 
1. Having had a contentious time with my property factor (a well known Glasgow 

Company) over the cost of buildings insurance it would seem that some formulaic 
structure could be put in place to simplify its calculation. 

 
2. When I moved into my flat it was obvious to me that the cost of my buildings 

insurance was ridiculously high. Being new to flat living I paid the bill on their 
assurance that it was correct. 

 
3. On further investigation I found that an identical flat above was being charged £274 

against my £630. Two other flats were in a similar situation. This had been the case 
since the flats were built in 1993 although my interest was only two years. 

 
4. It took innumerable letters and phone calls to even get them to listen to my 

complaint. Eventually one move away from the Ombudsman they refunded the 
difference for the two years. 

 
5. I realise your committee is not interested in individual cases, however, it may be 

competent to consider a formula for the allocation of a cost of this type. 
 
6. The cost of rebuilding (restorative) is an absolute amount subject to calculation by 

an appropriate valuer. It is not an arbitrary valuation at the whim of either the joint 
owners or the property factors. The premium to cover this amount should then be 
divided among owners in proportion to the square footage of their property. 

 
7. Many of the factoring companies have cosy relationships with insurance companies 

who rebate commission on the premiums to the factor's benefit, not the property 
owners. In my own case the insurance company concerned does not deal with the 
public and cannot therefore be approached for a competitive quote by an individual 
for comparative purposes. They justify kick backs by saying it is for managing the 
account? This also means it is in their interest to maximise premiums to, in turn, 
maximise rebates. 

 
8. This type of complaint is endemic within the industry (including contracting work) and 

should be subject to a set of clearly defined rules. 
 
 
Douglas Cook 
 
31 July 2010 
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SUBMISSION FROM COSLA 
 
General Comments: 
1. Local Authorities in Scotland generally welcome the proposals in the 

Property Factors (Scotland) Bill and agree that private organisations 
providing property management services should be registered, 

 and that an alternative dispute resolution 
process between homeowners and Property Factors is created. 
 

2. Although there may be merits in the proposal to register these types of 
organisation, there is some concern about the inclusion of Local 
Authorities and Registered Social Landlords (RSLs).  RSLs are already 
registered with the Scottish Housing Regulator.  Both sectors are already 
subject to significant levels of regulation and inspection and it must be 
questioned as to whether the additional financial and administrative 
burden on these organisations is really required or justified.  Confusion 
may also arise as to whether the Scottish Housing Regulator, or its 
successor, or other organisation established for regulatory purposes 
should have responsibility for overseeing factoring activity in these sectors.  
It is important that RSLs and local authorities are regulated by one body 
rather than two in this area which is a risk with the current proposals in the 
Bill. 
 

Scheme Administration 
3. It is clear from the small number of organisations affected by this Bill that 

administration of the scheme would have to be via a single organisation.  
The most cost effective way of administering this scheme would appear to 
be the prop  
 

4. However, there are 
operating in Scotland. If, as suggested above, local authorities and 
registered social landlords are excluded from this scheme the remaining 
100 or so organisations could face a substantial annual charge for 
registration to cover the scheme costs unless the Government intend to 
subsidise the fees until the scheme is fully established or alternatively 
cover the set up costs in full.  
 

 and Homeowners 
5.  A 

Property Factor and two thirds were dissatisfied by the way that 
complaints had been handled by their Property factor.  However not all the 
problems in commonly owned buildings such as tenements rest solely at 
the door of property factors (managers).  Many problems associated with 
poor maintenance and repair rest with owners who have not set aside 
funds over time and who simply cannot afford the cost of essential works. 
 

6. For that reason we would support the proposal by the Chartered Institute 
of Housing that for all new build property, 
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available, at the appropriate time, 
for essential maintenance and repair. 
 

7. The problem of older private property is much more difficult to resolve. 
One solution is to give property factors more support where one or two 
owners fail to participate by introducing schemes such as those introduced 
by City of Edinburgh and Glasgow City Councils to pay missing shares 
(after validation of the work being required and serving appropriate notices 
on the defaulters) to allow essential work to take place.  On completion of 
works those owners who failed to participate could be offered time to pay 
over a time period that is affordable to them. 
 

Alternative Dispute Resolution 
8. The Bill proposes an alternative dispute resolution process, creating a 

Homeowner Housing Panel and Homeowner Housing Committee (HHC).  
These bodies would act in a similar fashion to the Private Rented Housing 
Panel and Private Rented Housing Committee (PRHP).  HHC would 

internal complaints process.  The goal is to remove the worry and legal 
expense associated with the civil court process. 
 

9. The Bill is not clear on how the costs of administration of these bodies 
would be met.  This is a key aspect on which its success depends (see 
above). 
 

Property Factors Bill and Voluntary Accreditation Scheme 
10. 

if a consistent approach could be used in the terminology used to describe 
people or organisations dealing with the management of commonly owned 
property. 
 

11. The Scottish Government is aiming to introduce a voluntary accreditation 
scheme for factors or property managers by the end of this year. The 
introduction of this scheme is in response to recommendations made in 
the Property Managers in Scotland  A 

 improve 
standards and quality of service provided by factors to owne
tenement or other flatted property. 
 

12. It is important that the voluntary accreditation scheme should complement 
the measures set out in the Property Factors Bill if the Bill is passed. 

 
 
COSLA 
 
20 September 2010 
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SUBMISSION FROM WILLIAM A C DAWSON 
 

1. I am a 44 year old artist and gallery owner with a small portfolio of rental 
properties in Scotland. I studied law and accountancy and practiced as a 
solicitor in Edinburgh for a few years.  For five years I also factored rental 
properties for friends. 

 
2. I would like to tell you about my experiences with an Edinburgh property 

factor. 
 

Background 
3. Until  July 2008, I owned two flats in a fifty flat building factored by one of the 

largest property factors in Scotland (  I sold one then and own one still. I 
have long been concerned at the poor service provided by the factors and 
these concerns have become particularly acute in the course of the last two 
years. 

 
4. In June 2006, I contributed £20,000 to a stone repair scheme (£10,000 per 

flat). The project was to start in July 2006 and take up to 16 weeks. In fact the 
work did not begin until the summer of 2007 and was not completed until April 
2008. The final accounts were issued in May 2010. A number of matters arise 
from this 

 
5. Over the course of 2008 and 2009 we were advised four times that the final 

accounts would be issued and yet nothing happened until May 2010. This was 
a source of major concern to me as a substantial sum had been retained from 
the price of the flat I sold in 2008, which could not be released until the 
accounts were finalised. 

 
6. I had borrowed £20,000 for the scheme and was naturally concerned to find 

out where the funds were being held and what interest was accruing. I made 
numerous requests, by letter, email and telephone and was eventually told 
that each payment was held separately in a high interest account. A, our 
singularly unhelpful contact at X, left the company in September 2009 and I 
was surprised to hear from her successor, B,  that the monies were all held 
together in a pool and that very little interest had accrued. I was told then that 
I could expect to receive £463 in interest, despite the fact the base rate did 
not dip below 5% until September 2008 and the first payment from the 
account was made thirteen months after the funds were deposited . 

 
7. At the beginning of April 2010, I was advised that I would receive a credit of 

£77, representing the remaining balance for the renovation, on the account of 
one flat only. No mention of the balance or interest on the flat which I sold in 
2008.Three months later I managed to extract the second £77 credit. I have 
no idea if and when X will account for the pittance of interest which has 
accrued. 

 
8. In November 2009, I asked B to respond to three routine property matters 

which my tenant had raised  
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 Why the emergency exit to the roof garden was locked and when it would be 
reopened? 

 Whether it would be possible to panel a louvred door to reduce draughts? 
 What provision is being made for the digital switch over? 

 
9. Seven months later, after numerous calls and letters  , I received a response 

on two points and the promise of a response within five working days on the 
emergency exit. A month on, I have heard nothing. 

 
10. The constant in this story, is the failure of the factor to respond to telephone 

calls, letters and emails. I am not alone in this, I know two other owners in my 
building and and an owner in a another building who have had the same 
experience. Countless times I have sought answers to routine property 
matters, and for them to account for funds held on our behalf, to no avail. In 
April 2010, I wrote to their Managing Director. He has not responded. 

 
Seeking a solution 
11. Out of sheer frustration, I decided to look elsewhere for a solution 

 
 LANDLORD ACCREDITATION SCOTLAND. X is an accredited landlord. I 

arranged a meeting with LAS  in May 2010. They were unable to help me, 
because X  is accredited as a landlord, not as a factor. 

 TRADING STANDARDS FIFE felt the matter was too complex for them and 
suggested I take legal action and also contact Patricia Ferguson MSP 

 PROPERTY MANAGERS ASSOCIATION SCOTLAND. I sent an email on 
23rd April and 10th May had a brief telephone conversation with the Chairman 
on 10th May and on his suggestion wrote a detailed letter to him on 15th May 
2010. I chased this up on 4th June and 25th June and have not received the 
courtesy of a response. 

 
My thoughts 
12. This area is badly in need of regulation  and not self regulation. My 

experiences have been with one of the largest and most reputable property 

property matters and account satisfactorily for funds held, what hope is there 
for the industry? The PMAS, their professional body is so disinterested that 
they have not even responded to my complaint. LAS say it is out with their 
remit and Trading Standards feel it is too complex. The only sanction I have 
left is to instruct a solicitor and incur legal fees to recover the monies due to 
me and make X do the job they are paid for. 

 
13. This legislation must have teeth. Of course a company like X will register and 

be deemed fit to be a Property Factor, but if there is no sanction, if they fail to 
perform their professional services in a satisfactory way , I fear it will be a 
repeat of Landlord Registration.  Good landlords pay every three years to be 
on a pointless list, which seems to have achieved little more than being a 
central and local government job creation scheme. Bad landlords simply do 
not bother registering. 
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14. I have attempted to keep this as short as possible  I have a file with an inch 
of correspondence on this matter. I would be happy to expand on any of the 
points raised, should you find that useful. 

 
William A  C Dawson                                                                                                                        
26 July 2010 
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                                                SUBMISSION FROM THE EVENING TIMES 
 
1. The Evening Times welcomes the opportunity to respond to the call for written 

evidence from the Scottish Parliament Local Government and Communities Committee 
regarding the Property Factors (Scotland) Bill. The Evening Times is Scotland's biggest 
selling evening newspaper reaching more than 350,000 people in Glasgow and the 
west of Scotland in print and on-line. 

 
2. Our response will cover the two main elements of the Bill, registration and dispute 

resolution and provide relevant details of investigation by the paper into property 
factors. 

 
Registration 
3. The Evening Times agrees there should be registration of property factors, which would 

drive up and maintain standards in the industry and ensure only those who have 
proved they are suitable to fulfil this function are able to operate as property factors in 
Scotland. 

 
4. We also support the provision in the bill that places a responsibility on factors to adhere 

to a code of conduct. We agree that operating without registration should be an offence 
punishable by a fine or imprisonment to provide an effective deterrent to non 
compliance. 

 
5. We also welcome ministers having the power to remove persons from the register if 

they no longer meet the standards of comply with the code of conduct. 
 
6. Compulsory registration, we believe is necessary to prevent unscrupulous factors from 

continuing to operate without a legal requirement to adhere to the same standards as 
those who are deemed fit and proper. 

 
Dispute Resolution 
7. In our investigations we found several cases where a mechanism for dispute resolution 

would have been beneficial to the homeowner. It is a function which is notably lacking 
in this industry.    Many people felt they had no recourse to remedial action other than 
pursue matters through the courts, with the financial implications that carries often 
proving prohibitive. 

 
8. We believe an official mechanism providing an independent dispute resolution panel 

would be a welcome addition to services available to homeowners. 
 

9. We welcome the requirement on homeowners to ensure they have taken reasonable 
steps with the property factor to resolve disputes before applying to the housing panel 
for determination, to avoid frivolous referrals. 

 
10. It is to be welcomed that the homeowner housing committee will have powers to issue 

decisions and place obligations of property factors to carry out work of make payments 
through a property factor enforcement order.  This could also help drive up standards 
and prevent malpractice from occurring in the first place. 

 
Factors Investigation   
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11. In 2008 the Evening Times conducted an investigation into unscrupulous factors 
operating in Glasgow. We found examples of gross overcharging, allegations of 
intimidation and threats of bankruptcy for refusal to pay disputed bills. 
 

12. We called for registration and issued a Factors Charter that all companies operating 
should sign up to similar to a code of conduct. 

 
13. Our campaign backed Patricia Ferguson's calls for tighter legislation and to introduce a 

body to deal with complaints. 
 
14. The campaign had a huge response from readers with hundreds of letters phone calls 

and e-mails from homeowners with direct experience of problems with property factors. 
Politicians of all parties backed the campaign and the call for legislation. 

 
Conclusion 
15. The Evening Times believed, following our investigation that because property factors 

were unregistered, unlicensed and have no legal obligations to the homeowners they 
represent allowed opportunities for rogue firms to operate causing misery and financial 
hardship to their clients. 

 
16. We believe the Property Factors (Scotland) Bill will be a welcome addition to Scotland's 

legislation and will help improve the reputation of the industry by forcing all factors to 
abide by the  standards set by the reputable firms and provide homeowners with the 
recourse to effective dispute resolution that is currently lacking. 

    
                      
Evening Times 
 
23 July 2010 
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SUBMISSION FROM GOVANHILL LAW CENTRE 
 
1. Govanhill Law Centre is a free and confidential legal resource for the Govanhill 

community. We are a charity and employ qualified solicitors (charity no. SCO30193). 
We are a branch office of Govan Law Centre and through the legal practice Dailly 
and Co. Solicitors we undertake expert legal advice, court and tribunal 
representation in Scotland. We provide legal advice on housing, employment, 
benefits, education and consumer matters to clients by way of appointments and 
drop-in surgeries. 

 
2. We have been asked to submit written evidence on two issues: Firstly, evidence 

concerning a large property factor on behalf of two of our clients, A and 
 and secondly, evidence on factors obtained through a survey carried out by 

Govanhill Residents Group and Govanhill Law Centre.  We would like to point out 
that the evidence of  and  and the evidence of Govanhill Residents 
Group relate to separate issues and are given independently of each other. 

 
Evidence from ,  and Govanhill law Centre 
3. and  are both owner occupiers living in block of flats in 

Govanhill. The block of flats is factored by 
ents and the factor in question have been anonymised 

due to the sensitive nature of this evidence and the possibility of criminal 
carried out improvement works between October 

2008 and July 2009.  ,  and other owner occupiers have been in a 
dispute with  ever since.  They have attended several 
meetings but their list of complaints seems to grow after each meeting.  c   is 
a former accountant and, having gone through the relevant figures, has calculated 
that "site preliminary works and head office overheads" have been charged at 
between 58% and 80% of the works complete, which she believes is excessive and 
far higher than the industry norm. 

 
4. In addition,  believes from her analysis of the figures that 

 are not applying VAT correctly.   believes may 
be using the VAT as a balancing figure. A  bill which has recently been reduced as a 
result of amendments, shows a VAT increase.  In one of the bills VAT has been 
calculated at 18.6%. 

 
5. 

mismanagement and that their factor has broken the law.  Our clients have prepared 
a detailed breakdown of the bills received to demonstrate their claims and welcome 
the opportunity to present these to the Parliament, in the hope that the future 
companies like are regulated in a way that prevents this from 
happening. 
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Evidence from Govanhill Residents Group and Govanhill Law Centre. 
6. Govanhill Residents Group has regular monthly meeting which are attended by 

around 50 people.  They have a mailing list of around 200 residents.  The residents 
group is very active in the organising positive activities such as voluntary gardening 
and pushing for change in the community. 

 
7. Govanhill has a particularly high number of private landlords and there are concerns 

over the state of repair of several properties owned by some private landlords.  
T  of 
communal repairs. 

 
8. Earlier this year Govanhill  Govanhill Law Centre jointly carried 

out a survey of local residents. We are still collating replies but of 33 responses 
obtained in one day 85% of respondents said they would like to see factors 
regulated and 66.7% did not feel their factoring service was good value for money.  
Both Govanhill Law Centre and Govanhill residents group welcome the opportunity 
to share the full results of the survey to assist with consideration of the bill. 

 
 
Govanhill Law Centre 
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SUBMISSION FROM GREENBELT GROUP ACTION 
 
Introduction 
1. Greenbelt Group Action is a campaign group made up of homeowners from 

estates across the UK who have been working actively since 2007 to tackle the 
problems we are experiencing with land-owning land maintenance companies. 
 

2. Over the past three years we have worked with a wide range of public sector 
bodies, academics and other specialists in a bid to educate ourselves about the 
nature of the land-owning land maintenance industry and the legalities 
surrounding our situation. 
 

3. Our aim is to unite estates and to push for changes in legislation and public 
policy. 
 

4. We are currently in touch with around 150 estates across the UK  mostly in 
Scotland  that have reported problems. 
 

5. We have also set up websites in a bid to unite ourselves with homeowners that 
might be beholden to other land-owning land maintenance companies.  
 

6. We suspect that up to 50,000 homes in Scotland are caught up in the single 
model of ownership scenario at present and that this number is growing all the 
time.      
 

7. Our relationship with these companies is governed by burdens inserted into out 
Title Deeds by developers that mandate us to pay a particular land-owning 
maintenance company  and only that company - in perpetuity - the sum of its 
choosing for maintaining public open spaces and other key pieces of the public 
infrastructure such as SUDs ponds, forests and flood defence systems that might 
be located near our homes - or may be some considerable distance away from it. 
 

8. These companies typically charge many times over the market rate and 
systematically fail to deliver services to the standards outlined in our Title Deeds, 
and yet homeowners have no rights in law to replace them.  In other words, we 
have absolutely no ability whatsoever to obtain value for money or to free 
ourselves from a failing provider.   
 

9. It is important to note that due, we suspect, to well-documented doubts regarding 
the legality of the business model [e.g. the Title Conditions (Scotland) Act 2003, 
Section 3 subsections 6&7, which expressly forbids the creation of burdens 
containing on-going monopolies or the inclusion of named suppliers in title 
deeds], land-owning land maintenance companies do not use the court system in 
the same way as traditional factors, but instead rely on threats and arbitrary late 
payment fees to extract payment for services not rendered. 
 

10. We believe land banking - or land hoarding  as it is sometimes known - is one of 
the prime reasons why developers opt for the single model of ownership on new 
estates. 
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11. From what we can tell most of the major developers in the UK now take 
advantage of this service and use this model of land maintenance in preference 
to any other.  In other words, we suspect the single-model of ownership is now 
the industry norm and is set to affect a large proportion of the new-build housing 
stock in the UK in the years to come. 
 

12. The problem certainly appears to be escalating rapidly and in recent months we 
have noticed the following new trends: 
 owners in new-build flats telling us that they are being asked to pay land 

maintenance fees for the upkeep of the broader development as well as 
factoring fees for the maintenance of communal land around their block 

 that a number of traditional factors [e.g. Hacking and Paterson] appear to be 
starting to act as land-owning land maintenance companies. 

 
13. As far as we can tell, the Factoring (Scotland) Bill is the first piece of legislation in 

the UK that attempts to recognise the problems we are experiencing  and whilst, 
due to the complexity of our situation, it is only able to address a portion of the 
issues we are facing - we very much appreciate the fact that an attempt has been 
made by Patricia Ferguson and her team to include land-owning land 
maintenance companies within in the Bill.   
 

14. In welcoming the Factoring (Scotland) Bill and the many benefits it may afford us, 
we also believe that further legislation is needed to address the very specific 
difficulties being encountered by homeowners trapped in our situation. 
 

Feedback on the Bill 
Part 1, Section 2, Subsection 1c  [ ] 
15. It is critical that the definition property factor  in relation to land maintenance 

companies is water-tight not only in this Section of the Property Factors 
(Scotland) Bill, but throughout the entire document  otherwise it will most 
certainly be subject to challenge by land maintenance companies. 
 

16. One solution may be to use their own terminology  i.e. companies operating the 
single model of ownership. 

 
Part 1, Section 5, Subsection 2c  [Section 4: considerations] 
17. This section mentions that a deciding criterion for registration is whether a 

property factor has s, 
  Given the doubts over the single model of ownership in 

relation to Section 3, Subsections 6&7 of the Title Conditions (Scotland) Act 2003 
and other areas of law such as Unfair Terms in Consumer Contracts legislation, 
which has been found to apply to land and property law [legal references 
available on request], we would suggest that this section of the Bill might be 
expanded to encompass other areas of legislation such as land and consumer 
law. 

 
Part 1, Section 9, Subsection 2b  [Effect of refusal to enter in register or 
removal from register] 
18. This section entitles homeowners to 

manage their properties without appointing a property factor) in accordance with 
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the procedures made in relation to such decisions in their title deeds or, as the 
case may be, the Tenement Management Scheme.  
 

19. Under the single model of ownership, there is no mechanism in 
Title Deeds [or in the Title Conditions (Scotland) Act 2003 at present] that would 
enable homeowners to appoint alternative providers should their land-owning 
land maintenance company be refused entry to or be removed from the register.  
Even if legislation is passed that will enable us to dismiss a land-owning land 
maintenance company and appoint factors to manage their land, this situation will 
always be a source of resentment and nervousness for communities.  The 
situation will be further complicated by the fact that communities may be unable 
to find the expertise to manage some of the features present on modern estates 
that they are mandated to pay for such as flood defence systems and SUDs 
ponds.  
 

20. Perhaps some kind of provision could be made in this part of the Bill that should a 
land-owning land maintenance company be refused entry to or removed from the 
register, that the developer  who remains ultimately responsible under the terms 
of the original planning conditions for the success of the land maintenance 
solution it chooses  should be made to step in and pick up the cost of and 
responsibility for the maintenance moving forward. 

 
Part 1, Section 13, Subsection 1  [Code of conduct] 
21. As mentioned above, we would hope that one of the  standards of 

practice for registered property factors  is that their business model is fair and 
adheres to relevant current legislation such as the Title Conditions (Scotland) Act 
2003 which expressly forbids the creation of on-going monopolies in Title Deeds. 
 

22. The effectiveness of this piece of legislation will rest ultimately on the credibility of 
the Code of Conduct and how well it is enforced. 
 

23. land-owning land maintenance companies 
learn quickly from their mistakes and dream up workarounds and new abuses 
easily in response to any restrictions placed upon them.  It will be vital that the 
code of conduct is refreshed regularly to deal with new practises in this industry. 

 
Part 2, Section 16, Subsections 1a and 2  [Application to homeowner housing 
panel] 
24. Under the section a ner housing panel for 

determination of whether a property factor has failed (a) to comply with any term 
of contract 

 
 

25. There is considerable debate at present as highlighted in an on-going case in 
Perth Sheriff Court at present [Edmund A. Forbes V Greenbelt Group Limited] as 
to whether the land maintenance burdens in our Title Deeds constitute a contract.  
In light of this, it may be or burden to 
this section of the Bill. 
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Part 2, Section 17, Subsection 2c  [Referral to homeowner housing 
committee] 
26. This part of the Act would allow the president of the homeowner housing panel to 

reject an application by a homeowner ously 
made an identical or substantially similar application in relation to the same 

 
 

27. Due to the fact that homeowners in our situation have no ability to escape from a 
failing land-owning land maintenance company [i.e. no ability to solve our own 
problems], a similar complaint to 
the panel on a fairly regular basis  perhaps annually.  We would ask that the 
wording in this section is amended to reflect our specific circumstances. 

 
Part 2, Section 18, Subsections 1a and 4  [Determination by homeowner 
housing committee] 
28.  rather than 

burden. 
 
 
 
Paula Hoogerbrugge 
Greenbelt Group Action 
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SUBMISSION FROM GREENBELT GROUP LIMITED 
 
1. Greenbelt Group Limited, (No.SC192378) of Abbotsford House, Abbotsford 

Place, Glasgow G5 9SS, (GGL) invites the Committee to have regard to the 
following submissions when considering the Property Factors (Scotland) Bill ("the 
Bill").  

 
Introduction  
2. GGL was established in 1999, following consultation with Scottish Natural 

Heritage and Scottish Enterprise, to own, manage and maintain open spaces in 
new housing developments. It is the UK market leader in residential open space 
land management and maintenance providing services to more than 30,000 
residential units.  

 
3. GGL carries out annual maintenance of landscapes (soft and hard), play areas, 

drainage (SUDS and water features), woodlands (young and mature), public art 
features, access and lighting and also inspections as required under current 
European legislation.  

 
4. GGL offers developers and planners a distinct alternative to traditional property 

factoring arrangements for long term management of open space land, enabling 
the transfer of land ownership to a single party along with the responsibilities 
associated with land ownership, there being obvious benefits of such a clear and 
simple land transfer.  

 
SUBMISSIONS  
 
Meaning of Property Factor  
5. The purpose of the Bill is to establish a system of statutory registration for all 

property factors and an alternative means of resolving factoring disputes to the 
courts.  

 
6. A clear distinction must be made between a factor's role and status and the role 

and status of bodies such as GGL owning and managing or maintaining open 
space where the title deeds (by inclusion of real burdens) provide a legal 
obligation for the body to manage and maintain with a reciprocal obligation placed 
on home owners to pay for the cost of this management and maintenance. These 
two mechanisms are entirely different. Factoring is based on a common 
ownership model whilst the mechanism used by GGL and others is based on the 
single ownership model. A factor is one who administers the property of others. 
GGL is not a property factor. It is administering its own land -something that any 
owner can do -and not land which is owned in common by others.  

 
7. There is often a fundamental failure on the part of homeowners to understand this 

distinction which can result in misplaced complaints and misunderstandings. The 
Bill in its' present form fails to recognise this distinction. As a result it is in GGL's 
view fundamentally flawed.  

 
8. Further, to refer to companies operating the model such as Greenbelt as mere 

land maintenance companies does not in GGL's view adequately identify the 
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nature of such companies' relationship with the land. A land maintenance 
company could be an organisation which undertakes short term garden or open 
space maintenance work on the land of others. Companies such as Greenbelt are 
land owners, with rights and responsibilities far removed from those of a 
maintenance company as described above. 

 
9. The legislation which regulates land ownership and the enforceability of real 

burdens is the Title Conditions (Scotland) Act 2003 ("the 2003 Act"), and the 
proposed Bill, in attempting to include within its' scope "landowning maintenance 
companies" is inappropriate. In doing so it potentially undermines, confuses and 
compromises the operation of the 2003 Act, which is already a complex piece of 
legislation, and indeed other existing legislation which regulates land ownership.  

 
10. Therefore, the Committee should consider the interaction between section 2 of 

the Bill and the Title Conditions (Scotland) Act 2003. GGL's position is that 
section 2 (1) (c) should be removed from the scope of the Bill.  

 
Application for registration  
11. Section 3 of the Bill seeks to oblige the applicant to disclose its client and 

property portfolio.  
 
12. GGL takes care to ensure that the personal data held on its' customers is handled 

carefully, kept secure, not released in an inappropriate manner, and processed in 
accordance with the data protection principles.  

 
13. The Bill proposals place a potentially very onerous obligation on the applicant and 

the practical effect is to place information which is confidential between the 
property factor and its' customers into the public domain. On that basis GGL 
would strongly oppose this. GGL also seeks clarification on whether the purpose 
of this is to assess the extent of the portfolio for fixing the registration fees in 
which case it is possible to achieve this much less intrusively, or it seeks to serve 
some other purpose  

 
14. Further, section 3 seeks to oblige the applicant to disclose the details of any other 

person who is or is to be directly concerned with the control or governance of the 
property factor (including any person who owns 25% or more of the equity in a 
business which is a property factor). In the case of a Company operating as a 
factor the provision of this type of information is regulated by the provisions of the 
Companies Acts.  

 
15. Section 3 provides that an application must be signed by the responsible person 

as therein defined. The Bill proposes several new offences in relation to factors 
who operate while unregistered, or whose standards fall below those expected by 
the proposed new national, statutory 'code of conduct'. In the case of a Company 
operating as a factor, GGL's position is that the Company should have the power 
to delegate this authority and that it is appropriate for the responsible person to 
be a Director whose intromissions are regulated by the Companies Acts.  

 
16. Again, therefore, the Committee should consider the interaction between section 

3 of the Bill and the Companies Acts.  
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Section 4: Considerations  
17. Section 5 (2) provides that Material falls within this subsection if the responsible 

person has practised unlawful discrimination. GGL's position is that this should be 
a consideration only where a court or tribunal (or other appropriate body at law) 
has issued a ruling against the responsible person. 

 
18. A responsible person who is a Company Director will also require to satisfy the 

provisions of the Companies Acts.  
 
Notice of Potential Liability ("NOPL")  
19. Section 9 (2) (c) provides that a de-registered factor is ineligible to lodge a NOPL. 

However a de-registered factor should at law be able to pursue recovery of costs 
legitimately incurred prior to de-registration.  

 
Code of Conduct  
20. Section 13 envisages the introduction of a Code of Conduct for factors. In its' 

present wording, the Bill gives a huge discretion to the Scottish Ministers. They 
are to "consult" with such bodies as they consider appropriate. Having done so, 
they "may" amend the draft. In terms of section 4, a responsible person is to 
demonstrate "reasonable compliance" with the Code of Conduct. The Code 
requires to be clear and unequivocal in its' terms so that it is capable of strict 
interpretation as to what constitutes compliance and non compliance.  

 
21. Given that the Code is fundamental to the operation of the Bill, which seeks to 

introduce a statutory system of registration of property factors, GGL's position is 
that it is inappropriate for the Bill to be passed until such time as the draft Code is 
available for consideration together with the Bill.  

 
Financial Impact  
22. The Bill proposals would result in new administrative costs being incurred by 

Scottish Ministers. Property factors would incur costs in fees for registration and 
in ensuring compliance with the proposed code of conduct. There will also be 
costs incurred in the dispute resolution procedure. There are presently no 
indicators as to the level of such costs per case or the number of cases likely to 
be referred. Property factors would presumably seek to pass these costs to 
consumers through increased charges.  

 
Dispute resolution  
23. Section 16 provides that the homeowner housing panel can determine whether 

there has been reasonable compliance with the new code of conduct ("conduct") 
and can also determine whether the property factor has failed to comply with its' 
contract with the homeowners ("service").  

 
24. The range of issues for the Panel to consider could be very broad. The 

Committee should therefore consider carefully the eligibility of an application in 
order not to put in place (in good faith) a dispute resolution system capable of 
opening the floodgates to abuse.  

 
25. To be eligible an application should meet certain criteria (to be laid down by the 

Bill) and an applicant must be a person eligible to make the application. Criteria 
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may of course be slightly different depending on the type of application and 
whether it relates to conduct or service. 

 
26. It is always best to investigate complaints as soon as possible after the event, 

when memories are fresh and paperwork is intact and available. GGL therefore 
suggests that one of the criteria should be that the Panel determines applications 
made within only a specified time limit of the business being completed or the 
matter coming to the applicant's attention.  

 
27. Further the application must have been considered by the property factor first in 

terms of their internal complaints procedure.  
 
28. An application must be capable of being investigated and determined and must 

not be considered if it is "vexatious" (in the legal sense).  
 
29. The Committee should consider whether such a Panel is better placed to make 

decisions relating to contract law than a court.  
 
30. In its' present wording, the Bill proposes that a property factor may be removed 

from the register as a result of failure to comply with a property factor 
enforcement order determined in favour of one homeowner on one residential 
site/in one tenement. The Committee should consider fully the consequences of 
deregistration of a factor for all other homeowners under the management of the 
property factor in tenements and on residential developments not the subject of 
any enforcement order.  

 
31. GGL's position is therefore that in such a situation, the registration of the property 

factor should only be removed from involvement on the tenement or residential 
development which is the subject matter of the property factor enforcement order.  

 
Voluntary Accreditation Scheme  
32. GGL have noted the Scottish Government's submission to the Committee. GGL 

would concur in any decision to defer the Bill while the Accreditation Scheme was 
given a chance to work. GGL views the accreditation scheme as having the 
potential to develop and be an effective forum for participating members. It has 
the scope to embrace new initiatives and prove a successful scheme of 
regulation.  

 
Conclusion  
33. GGL is supportive of the aims of the Bill in relation to the regulation of property 

factors who operate under a common ownership model but that the Bill in its' 
present form fails to recognise the distinction between property factors and 
bodies which own land under a single ownership model. For the reasons stated 
GGL's position is that bodies which own land under a single ownership model 
should be removed from the scope of the Bill.  

 
34. The submissions above do not represent all the comments GGL could make on 

the Bill, but they have sought to keep their submissions concise and constructive. 
A number of the provisions require more detailed scrutiny and meaningful 
consultation with all key stakeholders including GGL would be welcomed.  
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Greenbelt Group Limited 
August 2010  
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SUBMISSION FROM CAMPBELL GRIFFITH 
 
1. Having owned tenement properties in Glasgow for over 25 years I have had many 

dealings with different factors all with varying degrees of dissatisfaction. 
 
2. I fully support any attempts to set up a registration scheme and a system whereby 

any disagreements not resolved satisfactorily by the Factors can be raised with an 
independent body. 

 
3. There are many flaws in the existing system the principal of which is that if you 

receive bad service you can do nothing. In any other business you can take your 
business elsewhere, in the case of Factors it is hugely difficult to take your business 
elsewhere. It involves firstly a knowledge of the process (which not many people 
have), you have to identify who the other owners are (not easy if many are absentee 
landlords), you must then host a meeting at a mutually convenient time, convince the 
owners of the need to change (the status quo is always much easier), and then 
complete documents sacking the existing factors. You must then take steps to 
identify and set up a relationship with a new factor - a new factor you have to be 
personally confident in as you have just recommended them to your fellow owners.  

 
4. So there are HUGE barriers to removing an incompetent Factor meaning there is no 

pressure on Factors to offer any level of quality service and a situation exists where 
a factor, who's business practises border on the criminally incompetent, can still 
continue to operate and mismanage properties. 

 
5. There are other flaws in this unregulated system  

 Factors have the ability to spend YOUR money without your prior agreement or 
consent. 

 
6. Factors appear unwilling to actually put in place an agreement outlining your duties 

to them and their duties to you - having had at least five factors I have only ever 
seen one agreement, despite asking all the companies concerned for this document. 

 
7. Factors can freely add any charge they like to your bill - again I have seen no 

detailed price list for a Factors service. 
 
8. Factors can insist that your solicitors allocate funds to their bill when you sell your 

property - the amount requested may bear no relation to the actual bill and they have 
(as far as I am aware) no legal right to act as preferred Creditors. 

 
9. Factors do not as a matter of course visit the properties they manage. This means 

they have very little control over establishing the necessity of work or the standard to 
which it is then completed. 

 
10. Any time I have been in dispute with Factors and withheld money they have 

continued to issue Invoices and to add on both penalty charges and interest. 
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11. I believe that some factors too often use their "preferred" tradesmen and I have 

significant doubts that this is solely for the benefit of their clients 
 
12. I will give you specific examples of disputes I have had over the years. I am happy to 

support all my claims with evidence but in order to keep things simple I give you the 
opportunity to remove the names of the companies involved by listing them at the 
bottom. 

 
Company No 1 
13. My current position with this company is that they took me to Court and LOST and I 

have decree against them for almost £1,000. Despite being enthusiastic users of the 
small claims court, they have refused to settle this decree and I now have to decide 
what further steps, costs and time input I am willing to make in an effort to enforce 
this judgment against them.  

 
14. A very shortened chain of events that led up to the court case with dates from 

memory (not checked) 
 

 May 2003 - They write with quote for new Door Entry system. 
 May 2003 - I write pointing out that we already have a perfectly good door entry 

system 
 May 2003 - they respond that my comments "will be taken into consideration" 
 July 2003 - They reluctantly cancel job, unless a majority of owners object 
 Dec 2003 - They write asking for money for job. 
 Dec 2003 - I phone for clarification and they assure me money is for a new lock 

(which was indeed broken) 
 Dec 2003 - I send them money 
 Jan 2004 - I phone to ask why lock is still broken 
 Feb 2004 - I phone to ask why lock is still broken 
 March 2004 - I phone to ask why lock is still broken 
 April 2004 - I phone to ask why lock is still broken 
 May 2004 - They send tradesmen who rip out a perfectly good door entry system 

and replace it with an inferior one 
 June 2004 - I am asked to pay £100 as my share of this unnecessary work. 
 June 2004 - I phone and write pointing out they have got it terribly wrong 
 June 2004 - they remove themselves as factors but insist I owe them this money 
 2004/2005 - many chaser letters from them threatening court action 
 June 2005 - I write asking them to stop sending me chasers as I owe them 

nothing 
 2005/2006 - Many chaser letters from them threatening court action 
 May 2006 - I write again asking them to stop sending me chasers as I owe them 

nothing 
 2006/2007/2008 Many many, chaser letters threatening court action 
 May 2008 - I moved house and the letters stopped 
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 July 2009 - I found out that they had taken me to court and won their case as 
they hadn't actually told me they were taking me to Court (yes I had moved 
address but I had moved to the property that had had the door entry system 
ripped out, so they could have easily found me). 

 April 2010 - After many court visits I had the case recalled and in their absence 
(they were the pursuers ! ) won my counter claim in full. 

 
15. At some points during this process I was getting threatening letters from this 

company on average every 10 days. Each letter incurred a £17.50 charge meaning 
that by the time I moved flat they were chasing me for a supposed £1,000 debt. The 
content of their letters and the ever escalating charges could only be called 
harassment and intimidation. 
 

16. I have had other disputes with this company during which I withheld money. As well 
as their letter charges they added interest on the outstanding balances. Up until 
2003 this was at a rate of over 150% a.p.r. this then reduced in 2004 to their current 
rate of approx 33% a.p.r.  
 

17. At one of the many court hearings the first thing this company said to the sheriff was 
to remove their £17.50 letter charges from their claim against me - this suggests to 
me that these charges may in fact be an illegal money making scheme/intimidation 
tactic. 
 

Company No 2 
18. This company ceased to trade voluntarily last year 

 
19. Unfortunately they held a £2000 retention relating to repair work funded by the 

owners/Glasgow City Council. These funds should have been held in a clients 
account but with the retention period over the funds have now disappeared. Until 
recently the Contractors were chasing the owners for payment i.e. we were being 
asked to pay twice. I believe the current position is the contractors don't want the 
hassle of suing 12 people and are therefore substantially out of pocket. This could 
be a matter for police involvement (the misappropriation of clients funds) but I simply 
don't have the time to take it forward and no other owner seems bothered. This 
raises the serious question of advance payments and deposits (most Factors ask for 
a Deposit when you first sign up) - Do all Factors keep these funds in a separate 
clients account - if not there is a danger of these funds being lost if a company goes 
out of business. 
 

20. This same company arranged significant work to a drain in the back garden at the 
cost of almost £2,000. They refused to get an alternative quote (as I asked) on the 
basis that the work was urgent. After we were Invoiced I checked the work schedule 
and realised that the drain work was in fact communal with the next close. After 
many emails, letters, phone calls, penalty charges and eventually a personal visit to 
their office our factor finally accepted it was a communal repair and refunded me half 
my share of the cost. I do not believe that they refunded any other owner with this 
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sum as I believe the factors to the property next door may have had difficulties with 
who carried out the work, how much it cost and how late they were notified.  
 

21. In this case  
 the factors used their favoured contractors who I have reason to believe over 

charged the owners (based on their hourly rate and time spent on site) 
 the factors were not competent enough to realise that the cost should be split 

with next door  
 the factors continued to issue Invoices and add penalty charges even though I 

made it very clear I was in dispute with them 
 my final (challenged) Invoice was I believe substantially different from my 

neighbours (unchallenged) Invoice (it is very difficult for one owner to 
communicate with other owners, with factors using the divide and conquer 
strategy) 

 
Company No 3 
 
22. this is the replacement company for Company No 2. 
 
23. They recently wrote to the owners saying that due to the television digital 

changeover a communal satellite dish HAD to be installed at the property unless a 
majority of the owners objected. This is complete nonsense.  

 
 Most existing aerials are more than satisfactory,  
 a satellite system needs a different type of decoder to the freeview one in most 

new televisions  
 this is non-essential work that should require a majority opt-in not a majority opt-

out. 
 
Company No 4  
24. On selling my flat a couple of years ago this company insisted my lawyer set aside 

£150 of my sale proceeds to cover the possible amount of their final bill. The actual 
sum due by me was in fact around £40 (plus their £50 closure fee) and it took two 
months for them to produce this bill. So they were attempting to tie up £110 of my 
money for two months. Included in the final bill was their closure fee of some £50 for 
the extra work in producing a final bill ?? This was disputed by me on the basis of 
the original agreement with them and after several letters back and forward they 
eventually simply stopped writing, but never conceded I was right. 

 
25. (I actually insisted my lawyer NOT attach any funds - factors seem to believe they 

are SPECIAL CREDITORS when it comes to a property sale - as far as I am aware 
under Scot's law this is simply not the case, and my lawyer had no difficulty with my 
request to ignore their attachment request).  
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26. I have friends whose recent "closure fee" from another factoring company was £150 
- a quite obscene amount of money for simply changing a few details on their 
computer system.  

 
 
Campbell Griffith 
August 2010 
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SUBMISSION FROM HACKING AND PATERSON 
 

1. Our clients Hacking & Paterson, of 1 Newton Terrace, Glasgow G3 
7PL, whose property factoring service is channelled through their 
subsidiary Hacking & Paterson Management Services  have 
asked us to make the following submissions on their behalf relative to 

 
 

Introduction 
 

2. Hacking & Paterson was established in 1922 and through HPMS is 
believed to be the largest independent firm of property factors in 
Scotland, with more than 70,000 residential units under management. 
Their portfolio takes in all kinds of properties from traditional 
tenements, through modern developments both large and small, 
sheltered accommodation and other specialist types. 

 
3. Hacking & Paterson are aware of the damage in the industry which 

unscrupulous management practices have caused. Hacking & 
Paterson therefore share the declared aims of the Bill to raise 
standards and eliminate unacceptable practice. They are, however, far 
from persuaded that the Bill, if passed in current form, will actually 
achieve that. 

 
Submissions 

 
4. On behalf of Hacking & Paterson we invite the Committee to have 

regard to the following points when considering the Bill. 
 

The role and legal status of factors 
 

5. Hacking & Paterson believe that enforcement and application of the 
Bill, if passed, would benefit greatly from a clearer expression of the 

as an agent, either for individual unit owners, or else for the body of or 
a majority of owners in a development or tenement. Alternatively the 

delegated authority conferred by a deed of conditions or similar. 
Criticism of factors is sometimes misplaced because of a failure to 
grasp these distinctions. For example if in a given situation the factor is 
merely an agent, then a delay in implementing repairs pending 
approval of owners might be justifiable, whereas this might not be so if 
the factor already had delegated authority. Historically factors have 
resolved these difficulties situationally, but if the Act is to happen then it 
is essential that no misunderstanding becomes enshrined in the 
legislation itself. Some development of Section 2 in this regard is 
required. 
 

Code of Conduct 
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6. Section 9 presages the promulgation of a Code of Conduct for factors. 
This is clearly so critical to the operation of the Bill in practice that 
Hacking & Paterson find their appraisal of the Bill substantially 
hampered by the absence of a Code, even in draft form, at this stage. 
They strongly suggest that consideration of the Bill itself should be 
deferred until the Bill and the Code can be considered together as a 
whole. 

 
7. The enabling provisions of Section 9 give a huge discretion to the 

the draft Code. None of this contains any mandatory controls. 
Experience suggests that if the Bill is passed without the Code, the will 
of the Parliament to find time properly to address the Code will be 
reduced since the Code will, by that time, be seen as a consequential 
step rather than a fundamental constituent. 
 

Client Confidentiality 
 

8. Section 3 of the Bill seeks to oblige the applicant to disclose its client 
and property portfolio. This is quite wrong. In any profession open 
disclosure of client identities or business details is rightly frowned upon 
as invasion of an area which is properly the exclusive preserve of the 
service provider and the client. If this information is required purely to 
assess volume for charging an appropriate registration fee then that 
can be achieved much less invasively. If on the other hand the 
intention actually is to 
then Hacking & Paterson oppose this strongly and believe the 
Parliament should be made aware of the new ground which such an 
obligation would be breaking in the professional sector.  
 

The Accreditation Scheme 
 

9. Hacking & Paterson are prominent members of the Property Managers 
Association and have through that Association embraced the concept 
of a voluntary Accreditation Scheme through representation of the 
Association on the promulgating Working Party. Considerable effort 
has gone into this and a lengthy paper is currently in circulation for 
consultation response. Hacking & Paterson are giving this attention. 
They have noted the Scottish 

 diffidence to the Bill given the 
advanced stage which work on the Accreditation Scheme has reached. 
Hacking & Paterson would concur in any decision to defer the Bill while 
the Accreditation Scheme was given a chance to work.  
 

Notice of Potential Liability (  
 

10. Hacking & Paterson accept the provisions in the Bill which would 
prohibit a de-registered factor from seeking to charge fees for any work 
carried out after de-registration. Despite de-registration, however, a 
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factor might quite legitimately be entitled to recover costs (such as 
repair or insurance costs) which the factor has itself laid out prior to de-
registration. To deprive such a factor of the valuable sanction of the 
NOPL, as section 9(2) purports to do, is quite unfair. 
 

Appeals 
 

11. Section 21 restricts appeals against the  
decisions to points of law only. While the social and financial policy for 
so restricting is understood, experience suggests that perverse 
decisions on the factual merits of a case by bodies like this are not 
unheard of. Hacking & Paterson consider that an unrestricted right of 
appeal should be permitted. Perhaps a power to the Ministers to 
restrict to points of law only after, say, five years, could be included if 
thought fit. This would allow any such restricting to be informed by 
actual experience. 

 
Conclusion 

 
12. The submissions above are by no means all the comments Hacking & 

Paterson could make on the Bill, but they have sought to keep their 
submissions concise and constructive. Mr Ian Hart, who has been with 
the firm for 40 years and is a prominent and respected figure in the 
industry, will be happy to make himself available to expand upon this 
letter and speak to its terms at any hearing for the purpose which your 
Committee may convene. Given the size and standing of Hacking & 
Paterson, it is hoped that your Committtee will avail themselves of this. 
Issues arising can also be addressed through ourselves, the contact 
here being Donald Reid. 

 
Mitchells Roberton 
 
23 July 2010 
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SUBMISSION FROM HEATHERBANK RESIDENTS ASSOCIATION 
 
1. Thank you for asking for my comments on the above subject. 
 
2. There is resentment in new estates that the maintenance of amenity land costs 

about £160 per year in addition to the Council Tax when older estates have their 
amenity land maintained by the Council without extra charge. 

 
3. On this estate the houses were sold with an initial charge of £50 by the developer 

and when a factor was appointed this increased to £160. 
 
4. The Council has a bond that can be taken up by developers to cover grass cutting.  

On this estate we were quoted £1300 paid by each house for the Council to maintain 
the amenity land in perpetuity.  This added to the selling price of properties would 
have been covered by the mortgage.  However the local developers have never to 
my knowledge taken up this bond and it should be made a mandatory requirement. 

 
5. Tulloch Homes still own the amenity land on this Heatherbank estate but ownership 

should be devolved to the property owners or further development restricted. 
 
6. Before houses are sold the estate map should clearly show the amenity land to stop 

developers adding spare areas that they want to get rid of.  Further development of 
houses that benefit from the amenity areas should be required to contribute to 
landscaping costs.  Our 21 properties pay for landscaping that benefits a further 25 
recently built properties. 

 
7. A factor was appointed for this estate.  Their agent had very little administrative skill, 

constantly changing dates for the accounts, never fully answered letters, added 
insurance costs for such as imaginary culverts and other items.  When the agent 
showed the actual insurance policy there was no cover for amenity land. 

 
8. He was asked to present his accounts to our committee which he did by throwing the 

account books onto a chair saying he did not know why he was attending.  One 
member of our committee had accounting experience and was able to spot that 
£1000 had been overcharged.  This sum was returned after the meeting. 

 
9. The agent having suggested that a residents association should be established later 

aggressively questioned whether it was set up correctly and queried 
correspondence. 

 
10. Heatherbank is a small estate of just 21 houses and last year when an alternative 

local factor was available a large majority voted to change.  After an abusive phone 
call to my wife the agent eventually accepted that his appointment was ended.  We 
were all charged a further £66 to cover winter maintenance and administration fees.  
We now have a local factor who can be easily contacted and has transparent 
accounts. 
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11. Many local estates have had similar problems but with larger numbers involved are 

not able to get enough interested to appoint a new factor.  Factoring is a constant 
problem that is voiced at the local Community Council. 

 
12. A number of houses have change ownership and new owners have claimed their 

legal advisers never warned them of factoring charges.  Two refused to pay for 
many months and the estate incurred bank charges. 

 
13. Clearly factoring is not an easy option when aggressive householders are to be dealt 

with and agents need to be skilled and diplomatic in their dealings. 
 
Dr S Pumford 
Heatherbank Residents Association 
 
4 August 2010 
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SUBMISSION FROM THE HOUSING MARKETS AND SUPPLY DIVISION, 
SCOTTISH GOVERNMENT 

Memorandum by the Scottish Government to the Local Government and 
Communities Committee 

Introduction

1. This memorandum has been prepared by the Scottish Government to 
assist consideration by the Local Government and Communities Committee of 
the Property Factors (Scotland) Bill, introduced by Patricia Ferguson MSP on 
1 June 2010. 

Background  

2. The purpose of the Bill is to establish a system of statutory registration 
for all property factors and an alternative means of resolving factoring 
disputes to the courts.

3. The Bill covers: 

 factors managing common parts of land or buildings owned by two or more 
people and used for residential purposes; 

 local authorities and registered social landlords (RSL) managing common 
parts of land or buildings which are owned by two or more people (which 
can be the authority or RSL plus one other person); and 

 bodies owning and managing or maintaining open space used by nearby 
property owners, so long as these owners are obliged by their title deeds 
to pay for the cost of managing or maintaining the land.

4. The Bill makes provision in two areas. It requires that Scottish 
Ministers, who may provide by order for someone else to perform most of 
their functions, prepare and maintain a public register of all property factors in 
Scotland. The main facets of the registration regime proposed resemble those 
currently in place for private rented landlords. The Bill confers a number of 
duties and powers on Scottish Ministers from setting registration fees and 
requiring prescribed information from factors seeking registration, to de-
registering factors who are no longer deemed to be ‘fit and proper’ to operate. 
In addition, several new offences are proposed in relation to factors who 
operate while unregistered, or whose standards fall below those expected by 
a new national, statutory ‘code of conduct’.

5. The Bill will also establish a new homeowner housing panel and 
homeowner housing committee to enable a property owner to request a 
determination on whether a factor has failed to comply with any term of the 
contract between both parties, or fallen short of the standards expected in the 
new code of conduct. To support the new tribunal, the Bill proposes utilisation 
of the existing infrastructure of the Private Rented Housing Panel.
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6. The Presiding Officer’s view is that the provisions in the Bill would be 
within the legislative competence of the Scottish Parliament.

Consultation

7. Consultation on the Bill’s general principles was launched in October 
2007 and ended in January 2008. The majority of respondents, 78% of whom 
were individuals, were supportive of the aims of the Bill at that time.  Given 
the period of two and a half years since completion of the consultation, it will 
be important that the Committee engage with key stakeholders on the Bill’s 
various provisions.

8. Since March 2009, the Scottish Government has been working with a 
stakeholder group drawn from the industry, consumer interests, local 
government and housing bodies to develop a national, voluntary accreditation 
scheme for residential property managers and land maintenance companies 
in Scotland. This scheme, development of which was recommended by the 
Office of Fair Trading’s 2009 report on the property management industry in 
Scotland, would require property managers who join voluntarily to adhere to 
core standards of good practice. In addition, the clients of property managers 
would have access to independent third party redress to resolve disputes.  A 
three month consultation on core standards for the scheme began on 10 May 
2010.  We aim to introduce the scheme later this year.

9. There is a consensus among the stakeholders on this group that the 
accreditation scheme should be given time to work before statutory regulation 
is taken forward.  As such, it would be beneficial to consult the members of 
this group on the provisions in the Bill. Additional consultees should include 
the Private Rented Housing Panel and the Greenbelt company, a prominent 
land owning, land maintenance company.  Among the members of the 
stakeholder group are: 

 Chartered Institute of Housing in Scotland; 
 Consumer Focus Scotland; 
 Convention of Scottish Local Authorities; 
 The Law Society of Scotland; 
 Office of Fair Trading; 
 Property Managers Association Scotland; 
 Royal Institution of Chartered Surveyors in Scotland; 
 Scottish Federation of Housing Associations. 

Scottish Government Position 

10. The Scottish Government is supportive of the aims of the Bill. However, 
a number of the provisions will require detailed scrutiny by the Committee.

Registration
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11. It is not clear how a registration system controlling access to the 
market would be effective in influencing the pricing approach of factoring 
organisations. This is one of the key concerns of consumers party to factoring 
arrangements. 

12. It is estimated that there are between 140-200 factors in Scotland.  At 
least half of this number are likely to be local authorities or registered social 
landlords (RSLs). Both organisations are already subject to forms of statutory 
regulation and may expect a ‘passporting’ approach to be considered with 
regard to registration of their factoring functions.  Potential deregistration 
might give these bodies particular difficulties. Consultation with COSLA and 
the Scottish Federation of Housing Associations on this point will be helpful.

Dispute Resolution

13. The new homeowner panel would differ from the existing PRHP, as 
that Tribunal enforces the statutory Repairing Standard and related landlord 
duties. Although the new statutory code of conduct suggested by the Bill 
would establish standards for property managers for the new panel to base its 
decisions on, the range of issues for the panel to consider could be very 
broad. This would make the number of potential matters to issue proposed 
enforcement orders on very wide ranging.  More generally, establishment of a 
new tribunal dealing with homeowner issues related to factoring would likely 
bring calls for a wider remit to that envisaged in the Bill.

14. In addition to issues linked to the new code of conduct, the Bill would 
have the new panel and linked committee ruling on contractual disputes 
between owner and factor. This may have a limited effect on improving 
standards, and it is doubtful whether a Panel consisting typically of a solicitor, 
a surveyor and a lay person is better placed to make decisions relating to 
contract law than a court. If access to the new panel and committee was 
restricted to ‘homeowners’ as presented in the Bill, this would disadvantage 
tenants of private landlords who would like to raise a factoring matter, but who 
would have to rely on their landlord to approach the new panel and 
committee.

15. The Scottish Government has a strong presumption against the 
creation of new tribunals for limited purposes. The general aim is to simplify 
and consolidate public bodies.  If there is a problem with costs and delay in 
the ordinary courts, consideration of how those issues might best be resolved 
should be conducted in the context of the wide-ranging review of Civil Justice 
by Lord Gill. The Scottish Government will bring forward proposals in relation 
to the Gill review in the next Parliament.

16. The voluntary accreditation scheme in development will feature 
guaranteed third party redress for the consumer, if their factor is a member of 
the scheme. As an alternative to the new panel and committee, it might be 
feasible to oblige all registered factors to join a recognised mediation or 
ombudsman scheme. This would avoid a situation where an existing property 

197



factor, following good practice, had their membership of such a body replaced 
by the new tribunal.

Ability to Change Factor

17. One of the key problems with factoring arrangements, including those 
involving land owning, land maintenance companies, is the difficulty for the 
consumer in switching provider. This is compounded when the content of title 
deeds compels an owner to use a certain factor. The Bill makes no provision 
in this regard.  Under the Title Conditions (Scotland) Act 2003, owners in a 
property have the power to appoint or dismiss a property manager and to 
confer specified powers on the manager (if this is not already provided for in 
the title deeds).  The Tenements (Scotland) Act 2004 contains similar rules, 
as part of the Tenement Management Scheme, which apply in the absence of 
title provision to the contrary. The majority required to appoint or dismiss a 
property manager depends on the circumstances.  If the title deeds do not say 
anything on how a decision is to be taken, then a simple majority will be able 
to make the decision to appoint or dismiss; if provision is made in the title 
deeds, then the title deeds will apply. However, regardless of what the title 
deeds say, a majority of two-thirds will always be able to appoint or dismiss, 
so long as a manager burden under section 63 of the 2003 Act is no longer in 
place. In right to buy cases, the manager burden may be dismissed by a 
majority of two thirds straight away even if a manager burden is in place.

18. The Committee should consider the interaction between the Bill provisions 
and the difficulties presented to homeowners seeking to switch factor. For 
example, it is unclear if a de-registered factor would still be able to point to the 
content of title deeds as a defence for continuation as service provider to a 
homeowner.  Therefore, the Committee should consider the interaction 
between the Bill and the 2003 Act. 

Financial Impact 

19. The Bill proposals would result in new administrative costs being 
incurred by Scottish Government, or any other body to which Scottish 
Ministers might choose to give responsibility for registration.  Property 
managers, including local authorities and Registered Social Landlords, would 
incur costs in fees for registration and in ensuring that their performance met 
the requirements of the proposed code of practice.  They would presumably 
seek to pass these costs to consumers through increased charges.  

20. The Bill’s financial memorandum suggests that implementation of the 
registration system would  be cost neutral for the Scottish Government due to 
the ability of Scottish Ministers to prescribe by regulation the level of fee to be 
paid by property managers when registering.  Presumably, there would still be 
start up costs associated with the system before any income was realised.     

21. With a relatively small pool of property managers in Scotland, and the 
necessity for robust enforcement of the registration regime, this could result in 
a relatively high level of fees being levied on each property manager. These 
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would increase if local authority and housing association factors were granted 
any ‘passporting’ arrangements and their fees reduced as a consequence, or 
on account of interaction with other regulatory regimes that apply to their 
activities.  These fees would also increase if local authorities and housing 
association factors were exempted from registration, due to the need to 
recoup administrative costs from a smaller number of bodies.

22. The financial memorandum concedes that the cost of running the new 
homeowner panel and committee would incur costs. The anticipated amount 
is not described, as demand cannot be gauged at the present time. Parallels 
are drawn with the Private Rented Housing Panel, which incurred costs of 
around £380,000 per annum between 2007-09. The unit cost of each case 
handled by the PRHP is around £2000. At a time when public finances are 
stretched, it would be reasonable to examine in detail how the costs of dispute 
resolution should be covered. 

23. The current staff of the Private Rented Housing Panel and its 
Committees would have a further increase in their workload. Further training 
would be required for Panel members and an increase in their numbers might 
be needed, as well as a wider range of legal expertise.

24. The registration regime would require development of an IT system, or 
possibly modification of the existing landlord registration database modified. 
Funding to support implementation would also need to be provided.  

Conclusion

25. The Scottish Government supports the aims of this Bill. However, 
detailed examination of the provisions highlighted in this memorandum by the 
Committee, including consultation with all key stakeholders, will be required in
order that the Bill’s provisions can effect meaningful outcomes for the 
consumer.

Housing Markets and Supply Division 
Scottish Government 

June 2010
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GLAS 1885240 v 1 

SUBMISSION FROM CONVEYANCING COMMITTEE, LAW SOCIETY OF SCOTLAND 
 
1. Thank you for forwarding me the opportunity to comment on the Property Factors 

(Scotland) Bill in my capacity as representative of the Conveyancing Committee of the 
Law Society of Scotland. 

 
2. The Law Society welcomes regulation for factors. Although we have been participating 

in the working group for the voluntary scheme we feel that since the "worst offenders" 
will not join the voluntary scheme, statutory regulation would be preferred.  While there 
has not been a high number of complaints or other issues about factors to the Society, 
the Society is aware of the issues in the market place especially as factors are 
currently unregulated and can be dealing with large sums of third party money. 

 
3. The Law Society of Scotland has had representation on the working group for the 

voluntary scheme for property managers accreditation.  We have put forward a number 
of recommendations at that location.  As the proposed Bill, in large part follows the 
spirit of the voluntary scheme we only have a small number of comments to make:- 

 
 The Law Society of Scotland would not be in favour of a specialist tribunal for 

factors. 

 The registration system could be expensive and detailed costing should be done 
before putting the scheme in place. 

 There should be financial obligations in the code similar to those in the code for 
the voluntary scheme so that it is made clear that the factor keeps money 
separately for clients and accounts to clients for interest.  A similar regime to that 
for lawyers could be put in place. 

 The Society is very happy at the use of the proper legal terminology for owners 
and factors within the Bill. 

 
Lionel D Most  
Partner 
 
 
cc.  John Scott 
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SUBMISSION FROM THE OFFICE OF FAIR TRADING 
 
Introduction 
1. The Office of Fair Trading (OFT) is glad to have the opportunity to comment on 

the proposals brought forward by Patricia Ferguson MSP to regulate the 
provision of services by property factors in Scotland.  

 
2. The OFT conducted a market study in 2008/9, in response to widespread 

consumer concern about the property management market in Scotland. The 
report, Property Managers in Scotland1, provides a detailed assessment of the 
market and of the principal issues arising both for home owners and for service 
providers. It includes the issues arising in respect of land maintenance 
services, which are closely related, though not in all respects identical, to those 
of property management in shared ownership. 

 
3. Our comments on the proposed Bill are informed by the issues identified in our 

research into this particular market, and also from experience of tackling similar 
issues arising in other markets.  

 
4. The mission of the OFT is to make markets work well for consumers. We play 

a leading role in promoting and protecting consumer interests throughout the 
UK, while ensuring that businesses operate in a fair and competitive way. 
Good consumer outcomes rely on competitive markets to provide choice and 
value, and vibrant competition depends on consumers confidently making 
choices and where necessary being able to resolve any problems. Where 
consumers are vulnerable in a transaction they should be protected. 

 
5. When considering the range of measures to remedy problems within a 

particular market, a number of principles guide our thinking, in particular: 
 

 A robust complaints mechanism, which is easily accessible to 
consumers, is central to consumer confidence. Currently many 
homeowners are not experiencing problems. But where they do, they are 
particularly frustrated by the difficulty in understanding and exercising their 
rights and securing redress. By the same token there can be real difficulties 
for service suppliers in resolving matters, especially where there is no 
organised collective voice among the homeowners and non-payment of bills 
by some homeowners. In practice the types of dispute that can arise are 
manifold and improvement in outcomes will depend both on information and 
clarity about the law and title conditions, and on a flexible but credible 
independent mechanism for resolution. 

 
 Regard must be had to the financial implications. Any regulatory system 

will introduce cost which is ultimately borne by the consumer. One of the 
principal causes of dissatisfaction in the usage of property managers is the 
cost involved and how it falls on the homeowner.2  Costs may also lead to 
home owne - carrying out the management services by 
themselves. Self factoring can be effective but is often difficult to sustain 

                                                
1 Property Managers in Scotland; A Market Study, February 2009, OFT1046 
2 OFT 1046, para 4.10 
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and may not ensure ongoing standards of maintenance. Any system that 
adds to costs in employing property managers must be able to demonstrate 
real advantages for customers and increase confidence in the market. 
 

 Consumers can and should be drivers of good practice.  Homeowners' 
ability to switch to a different supplier if their current one fails to meet their 
requirements should represent a valuable incentive for property managers 
to compete and offer better service and value. In our research we did not 
find strong evidence of competition between property managers3. 
Homeowners lacked information about how to switch, or how to assess the 
relative offers of different suppliers. They also had difficulty in organising 
themselves and reaching collective decisions. However, the experience of 
those who had switched showed it was in practice not that difficult. A 
system which sets clear standards and helps to define recognisable quality 
within the sector would be a strong contribution to consumer choice. 

 
6. In our 2009 report, we made a number of specific recommendations to improve 

the service by property managers and to strengthen the capacity of 
homeowners to participate in the market. We did not set a regulatory 
requirement to the fore, recognising the costs and challenges of enforcement. 
However, we recognised that, were voluntary measures to prove unworkable or 
ineffective, a statutory framework would need to be brought forward and 
implemented. The OFT has contributed to consideration by the Scottish 
Government of an accreditation scheme and to development of the set of 
standards currently in consultation. In considering both that scheme and this 
Bill, we note the complementary need for information and encouragement to 
homeowners to actively manage their relationship with property managers and 
land maintenance service suppliers. 

 
The Bill 
7. The Bill proposes the creation of a statutory framework that would protect 

Scottish homeowners who contract with property factors. It would do this by 
requiring property factors to be registered to ensure that they were fit and 

It sets 
out the requirement for a code of conduct. 
form of alternative dispute resolution between property factors and 

 
 
8. OFT has specific comments on the following aspects of the Bill: 
 

 The definition of property factor recognises three distinct groups including 
property managers, local authorities and housing associations and land 
maintenance companies. It is helpful to be very clear about the inclusion of 
both private and public sector service providers and about the inclusion of 
different models of land maintenance services. In practice, there is a further 
group of homeowners who manage their own factoring service and would 

 
  It will also be relevant to consider the impact 

                                                
3 Our study reported that although about 30% thought their property manager was poor value for 
money, 83% of consumers had not switched property manager in the last 5 years. OFT 1046 paras 
4.8 and 4.25 
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provisions may have 
arrangements and to ensure that such good practice that does pertain is not 
undermined, and wherever possible high standards may be encouraged (as 
in the OFT recommendations for accessible information on how to manage 
property issues whether with or without a property factor). 
 

 A statutory register should enable responsible property managers to 
demonstrate that they meet prescribed standards. The code of conduct will 
be a significant element of this proposed framework. However, there is little 
in the Bill to indicate the nature and provisions of the code of conduct. The 

should be addressed in a self regulatory 
code
appear to address these matters in a satisfactory manner, albeit at a high 
level and with further guidance to come. However a self regulatory code will 
often aim to establish and maintain best practice whereas a statutory code 
of conduct is a statement of minimum requirements. Therefore the two may 
be expected to apply different standards. Any code of conduct that places 
obligations on property managers can raise costs for property managers 
which would be passed through to their customers. Therefore the 
implications of the specific details of the code of conduct for cost to 
consumers will need to be considered.  
 

 Additional costs might contribute to shrinking the supply within the regulated 
market. The cost of registration might keep new entrants out of the market 
or, as the additional cost is passed on, i
enthusiasm for employing a property factor. The issue of costs for property 
factor services emerged strongly from our research as a motive for seeking 
alternative self factoring arrangements. There is a strong argument to 
implement a scheme which is as light as can be effective to ensure that 
costs are minimised. 
 

 The costs to a registered property manager through the levy on registered 
property factors, and of complying with the code of conduct, establish an 
incentive not to register which could be powerful if there is no practical 
prospect of non registered property factors being excluded from the market. 

suppliers coming in and may indeed benefit them if the costs to customers 
of registered property managers increase significantly. It is not however 
clear on the face of the Bill how and by whom the prohibition on operating 
as a property factor without registration would be enforced.  

 
 Independent complaints and redress are a central feature of the proposals 

and target the area that the OFT found to be the most profound source of 
dissatisfaction among homeowners. We appreciate the aim to establish a 
mechanism using the framework of a pre-existing scheme. In our work we 
considered a range of possibilities but made no specific recommendation. 
However, the subsequent considerations in the context of the Scottish 

 have indicated that the usage of an 
Ombudsman Scheme may have significant merit. Clearly the financial 
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implications of the range of alternative mechanisms, as well as their 
accessibility and credibility, are matters for further consideration.  

 
Additional consideration 
9. The OFT is concerned that, whatever provision is set in place to deal with 

standards and redress, it must provide a real prospect of homeowners being 
able and willing to make use of it. In part, this depends on the clarity and 
accessibility of any new measures. It further depends on the clarity of the law 
underpinning the relationship between homeowners and property factors and 
land maintenance companies. We found in particular that there was grave 
uncertainty about the application of the Title Conditions (Scotland) Act 2003 in 
respect of land maintenance arrangements and the extent to which this might 
allow property owners to act together to switch service suppliers. OFT, 
therefore, proposed that a test case would enable the law to be clarified. 
Consumer Focus Scotland is keeping us closely in touch with their proposals 
for dealing effectively with this issue. Whether through the court or by some 
statutory amendment we would hope that practical progress can be made to 
undo the legal knot that appears to inhibit homeowners  ability to switch 
suppliers at present. 

 
10. We hope that our responses will provide useful input and look forward to 

expanding on the points in this submission in oral evidence to the Committee. 
 
 
Office of Fair Trading 
 
August 2010 
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SUBMISSION FROM JOHN ORMISTON AND CATHERINE ORMISTON 
 

1. Our clients, Mr and Mrs John Ormiston, have asked us to make submissions on their 
 

 
Introduction and Overview 
2. Our clients reside in a top floor flat in the west of Scotland. They have resided there 

for approximately 20 years. Common repairs to the block of flats are delegated to a 
Factor in terms of the Deed of Conditions registered against the titles of the flats. 

 
3. Our clients have been in dispute with their Factor for a number of years regarding 

common repairs to their block, engaging the services of three different firms of 
solicitors in an attempt to reach a solution, all to no avail. The disputes have 
included the following:- 

 
 Failure or delays in responding to queries about repairs documented in common 

charges accounts. In one case, even with provision of photographic evidence of 
the problem, no action has been taken. 

 Failure to take action to repair the block ventilation system despite written 
evidence from two expert sources that the system fails to comply with the 
Building Regulations. Such a fault has been shown to be a fire hazard in recent 
years with the fire in Rosebank Nursing Home in Uddingston on 31 January 2004 
being attributed to missing fire resistant barriers in a ventilation system. 

 Failure to consult all proprietors about common repairs, going through Block 
Representatives instead, provision for which is not given in the Deed of 
Conditions. 
 

4. A problem which continually arises is, where our clients have been in dispute about 
common repairs, Factors treat refusal to pay as an inability to pay and accordingly 
instruct Sheriff Officers to issue a letter threatening legal proceedings and intimating 
intention to register a Notice of Potential Liability for Costs against the titles. 
Administration fees are then charged to the common charges account. Such letters 
cause our own clients great distress bearing in mind their ages (over 70) and poor 
health which they mainly attribute to the disputes. 

 
5. 

other proprietors of flatted properties. 
 
The Bill 
6. Our clients welcome the introduction of the Bill in an attempt to create much tighter 

regulation of Factors. A public register of Factors and a Code of Conduct can only 
be positive steps towards this goal but will only turn out to be worthwhile exercises if 
the Bill contains sufficient bite for proprietors to raise complaints about their Factors 
and achieve an efficient, cost effective solution. There must also be a willingness on 
the part of Factors to be held to account for their actions and engage in the 
processes with an open mind. Otherwise, the Bill will be worthless.  

205



7. An alternative dispute resolution is welcomed. As said however, it has to be efficient, 
cost effective and provide real solutions to problems which can be implemented with 
enforcement provisions, such as through the Courts, in the event of non-compliance. 

 
8. Taking our 

correspondence using two previous firm of solicitors and 10 months of same from 
ourselves. They now find themselves in a position where they have had no option 
but to settle their outstanding common charges account to prevent legal action. As 
the law currently stands, they have no other medium through which they can take 
their complaints other than the Factor themselves or the expensive and lengthy 
process of arbitration provided for in the Deed of Conditions. It has come to the point 
where they are giving serious consideration to moving home. If a Notice of Potential 
Liability is registered, this of course would have to be discharged to provide the 
incoming proprietor with a clear, marketable title. 

 
9. The absence of a further low cost dispute resolution procedure is a great 

disadvantage to proprietors which must be addressed. 
 
10. 

exhausted? Some Factors may not 
even have such a procedure to be exhausted. Perhaps the introduction in the Bill of 
a mandatory internal complaints procedure to be adopted where a Factor does not 
have one or a statement of the minimum steps a procedure should have, for 
example, initial hearing, appeal etc, could be adopted? This could be a requirement 
of remaining on the public register of Factors. Otherwise, when alternative dispute 
resolution is sought, a Factor could simply argue their internal complaints procedure 
has not been followed through, resulting in the inevitable delay and increased cost to 
the relevant proprietor. 

 
Conclusion 
11. 

disputes but have endeavoured to summarise these as much as possible. We trust 
that our submissions on the Bill will prove helpful to the Committee. 

 
Macallans Solicitors on behalf of John and Catherine Ormiston 
 
12 August 2010 
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SUBMISSION BY REDPATH BRUCE PROPERTY MANAGEMENT LTD 
 

Introduction  
1. Redpath Bruce has been trading in excess of 100 years, offering high quality 

management services. We hold a significant market share of privately 
us practice is damaging to 

bonafide management companies and the industry in general. We support 
prudent regulatory measures which will recognise instances of good practice 
and root out rogue operators. However we have concerns about the Bill in its 
current Form. 

 
Section 9  
2. 

consider the Bill in any meaningful sense until that code is properly agreed, 
established and implemented into the Bill. This is very significant and for that 
purpose any consultation has to be judged in this context.  

 
3. There is a significant push within the property management sector to 

establish a voluntary accreditation scheme based upon an approved code of 
conduct currently being finalised. We feel that introduction of the Bill should 
be deferred for sufficient period of time to allow Ministers to assess whether 
the accreditation scheme is successful in raising standards within the property 
management sector. We feel strongly that the scheme, properly resourced 
and marketed, will allow homeowners to reach an informed choice as to their 
managing agent and inevitably lead to homeowners choosing accredited 
agents against non accredited agents, thus resulting in better all round 
service and fewer complaints. 

 
Section 3 Application for Registration  (4) Fees  
4. We have concerns that the Act requires disclosure of all dwellings managed. 

This information is confidential between the Client and Agent and we do not 
see the Public interest here. Additionally there may be potential issues with 
Data Protection and in theory each and every homeowner might require to 
consent in advance to this information being divulged. This is wholly 
impractical and unnecessary.  

 
5. In our opinion a registration scheme fails to address the most fundamental of 

issues facing many homeowners in the maintenance of heritable property  

ability to pay. Poverty, or lack of funds, is a significant factor in complaints 
being raised, and not only contributes greatly to the decline of buildings, but 
also impacts on the quality of service that an Agent can deliver. Fees for the 
Introduction of a registration scheme will inevitably result in higher overheads 
for Agents which will simply be passed on to the client. Fee structures 
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therefore need to be carefully considered to ensure that the impact on the 
homeowner is not significant. 

 
Sect 4 Registration & 5 Considerations  Fit and Proper 
6. It remains unclear how the fit and proper test will be established and by 

whom. Any person conducting the fit and proper test must have a 
considerable knowledge of the industry. Currently, Property Managers 
Association Scotland Ltd (PMAS ltd) requires new or inexperienced 
applicants to serve a probationary period of not less than 2 years before 
admission, having demonstrated sufficient industry knowledge and good 
management practice. The Bill proposes to admit persons on somewhat 
narrower criteria. This will potentially lead to an increase in inexperienced 
practitioners and more complaints of poor service. Whilst we recognise that 
there are many stakeholders who do not form part of PMAS Ltd, the 

 for Firms within the privately 
factored sector. 

 
Sect 8 & 9 Removal From Register & Effect 
7. The OFT cites low levels of switching within the industry, inferring lack of 

competition between Agents however such changes often require a certain 
degree of diligence on the part of homeowners in following their Deed of 
Condition document which has clear and legally binding provisions for 
arranging meetings and voting, and the dismissing or appointing of Factors. 
Our view is that the primary reason for low switching is the lack of appetite 
from minority Owners to follow this process coupled with general satisfaction 
within buildings which OFT report at 70%.  

 
8. In terms of Sect 8 & 9, what will the effect of the Bill be where the homeowner 

panel decides to remove a Factor from the register? How does this benefit the 

facing significant tasks of arranging self factoring or appointing a new agent, 
perhaps at relatively short notice, requiring to arrange bank accounts, 
contracts for insurance, lifts, safety system contracts and so on? Consider 
blocks of the order of 200 flats or more and the impact of removal from the 
register. Our view is that removal from the register will be a significant issue 
a
to make short terms gains. Instances of this are widely known to be taking 
place where reputable agents have withdrawn due to bad debts. Removal of 
a Factor from the register needs more careful consideration to ensure that 
this does not result in undue difficulty for the homeowner.  

 
Sect (2) (c)  
9. Makes it unlawful for a Property Factor to register a notice for potential liability 

for costs, under the Sect 13(1) of the Tenements Scotland Act (2004). This 
implies that debts incurred before the date of removal must not be subject of 
a notice, despite perhaps such debts having been legitimately incurred before 
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the removal date. There needs to be clarification that a Factor is entitled to 
serve a notice in respect of debts properly and reasonably incurred before the 
date of removal.  

 
Sect 14 Naming of Panel & Committee 
10. We feel that the make up of any panel should comprise an element of 

experienced industry professionals such as RICS or IRPM practitioners, Local 
Authority/ Housing Association representatives or persons with significant and 
credible reputation within the private management sector, plus at least one 
lay person. We would recommend the use of an existing mediation/ dispute 
resolution service such as the Ombudsman Service Property. 

 
Sect 16 (3) (b)  
11. There is a lack of clarity in terms of timescales for dispute resolution. The 

nature of disputes can often be straightforward but in other cases complex 
and involved. It would be prudent to make reference to the Code of Conduct 
in terms of timescales. 

 
Redpath Bruce Property Management 
9 August 2010 
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SUBMISSION FROM ROSS AND LIDDELL 
 
Introduction  
1. Ross & Liddell is one of the largest independent property factors in 

Scotland. Managed from our 5 offices our portfolio includes all types 
of both residential & commercial property located throughout 
Scotland. 

 
2. Ross & Liddell are aware of the damage incurred to the reputation of 

the Factoring profession due to the actions of unscrupulous 
individuals/ companies and are supportive of the aims of the Bill. We 
however consider that the proposal will not in its present format 
address such ills. 

 
3. Whilst supportive of the intentions of the Bill, Ross & Liddell is 

concerned that not even an outline of the content of the proposed 
code of conduct is available. We make some comments in relation to 
the code of conduct in the submissions that follow. Until however the 
proposed content of this document is available, we are unable to 
support without reservation the proposed Bill. 

 
4. We would also mention that the following submissions are not all of 

the comments Ross & Liddell could make on the Bill, as we have 
endeavoured to keep to the main issues. We would be happy to 
expand on the points we have on the proposed Bill either in written or 
oral submissions by one of the p to any 
committee which may be convened.  With over 35 years experience 
in the property management industry, we feel they may be able to 
assist the committee in reaching a better understanding of the issues 
involved.    

 
Submissions 
 
Part 1 Section 2 Meaning of Property Factor 
5. The definition we believe needs amendment as it could include many 

persons/companies who permanently or temporarily manage 
property as either  

 
 An ancillary consequence of their main business, e.g. builders, 

during construction of a development;  companies with a large 
property portfolio where one other person is resident in a building 
where they are an owner, or  

 Companies set up by all owners within a building to manage the 
property on their own behalf would also be required to register 
even though they manage their own property!   

 
Part 1 Section 3 Application for registration. Clause 2e)  
6. The requirement to supply a full schedule of all properties managed 

on application is in our opinion invasive & inequitable. Unless there is 
a very good reason, disclosure of a client list should only be required 
if the tests of reasonableness, proportionality and equitability are met. 
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If the details are required only to assess fees, totals would suffice. 
Unless the Minister can guarantee absolute confidentiality of the 
details it is also not reasonable to ask a company to disclose their 
client list. It is also inequitable that an established business should be 
required to disclose its full list start-ups  
disclose the initial properties it hopes to manage, if indeed they 
require to disclose any at all.  

 
Part 1 Section 3 Application for registration. Clause `3 (4)  fees  
7. There should be a safeguard built into the bill that the budget & 

proposals for fees for any period should be publicly available & 
subject to comment prior to implementation. They should also be 
subject to parliamentary scrutiny.  

 
Part 1 Section 7 Clause 2 read in conjunction with Part 1 Section 3 
Clause 2e   
8. This imposes a requirement to notify the Minister every time a 

property manag
unwarranted. It could mean during a period of expansion reporting 
every time a new client is obtained.  

 
Part 1 Section 8: Removal from register 
9. This clause should be amended to recognise the position of non sole 

traders.  Where the reason for the proposed removal is due to the 
actions of one or more of the principals of the Property Factor, that 
Property factor must be given the opportunity of making proposals to 
correct the position, possibly even by removal of an offending 
principal. Any such proposal should then be subject to the same 
considerations as a new applicant, with the determination of that 
application being decided before the removal can take effect.  

 
Part 1 Section 13 Code of Conduct 
10. This section we believe gives too much discretion to the Minister.  

We believe that although this document requires to be laid before 
parliament, this will normally be only a formality and too late to 
correct any deficiencies. There is no indication in the bill whether the 
code should contain a simple statement of compliance requirements 
similar to the code currently enforced by the Property Managers 
Association Scotland or more detailed rules similar to the compliance 
rules contained in the Financial Services Authority rule book.  As 
many Property Managers are subject to the regulations of amongst 
other organisations, the Financial Services Authority for insurances, 
ARLA for rented accommodation & the RICS 
Chartered Surveyor. The code whatever the format, must recognise 
this fact.  

 
Part 2 Sections 16 & 21 Applications to homeowner panels & 
appeals.   

11. Matters already under consideration by the courts must be provided 
for under the dispute provisions, else the determination of a 
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complaint by the proposed panels may be either against the decision 
of a decided court case, or may prejudge a court decision.  

 
12. The restriction on appeals to points of law only is not only 

unwarranted, but does not possibly comply with either natural justice 
or even possibly human rights legislation.  The ability to impose a 
possibly ruinous enforcement order without any recourse to appeal is 
not in our opinion permissible, under the tenor of current 
jurisprudence.  The matters under consideration may be of a highly 
technical or high value nature and outside the scope of the 

Appeals to the court should be permitted to 
allow for this eventuality. In the case of a financial penalty being 
applied it is also natural justice that an appeal is available where it is 
considered by the property factor that that penalty is excessive.  

 
13. Resort to the courts will also be encouraged before any reference to 

the homeowners committees is anticipated. 
 
Homeowners Panel 
14. We would suggest that the composition of this panel should be the 

subject of change. Additional members should be enrolled to enable 
the panels referred to in the bill to include members who have 
experience in the property management field and to co-opt such 
expertise as may be required to address a specific issue/complaint. 

  
Additional Comment 
15. The good intentions of the proposed Bill will be diluted if due 

consideration is not given to the fundamental cause of many of the 
problems experienced by owners. Problems are often blamed on the 
property manager due to other issues within the property, such as 

instance. 
 
16. Whilst we appreciate that the Bill  proposed regulation of Factors is 

one step in the right direction, we believe that more must be done to 
educate property owners of their own responsibilities, and other 
issues directly affecting them as owners of common property. If this 
matter is addressed we are certain that a significant number of issues 
arising between Factor companies and co-proprietors would be 
avoided and enhance the relationship between client and Factor.    

 
17. The resolution to this concern lies in our opinion, in both ensuring 

that they receive documentation outlining the issues when they 
acquire property in common management and ensuring that this 
literature is freely available to all, both in written format and on the 
internet.  

 
Ross and Liddell 
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SUBMISSION FROM THE SCOTTISH FEDERATION OF HOUSING 
ASSOCIATIONS 

 
Introduction 

1. As the national representative body for the majority of housing associations in 
Scotland, the Scottish Federation of Housing Associations welcomes the 
opportunity to provide this written submission of evidence to Committee on 
issues surrounding property management (also known as factoring) and in 
particular, our thoughts on the proposed Property Factors (Scotland) Bill. 
 

2. The SFHA believes that the housing association has been and is a Scottish 

landscape. We believe that the strengths that have produced this success will 
continue to be strengths in the future. We believe these strengths include a 
commitment to social responsibility and a desire to strive for continuous 
improvement. 

 
3. Although their core business remains the building and managing of affordable 

rented accommodation, many housing associations have become involved in 
factoring arrangements. Some get involved because mixed tenure estates 
mean that they have to, some do it because they feel obliged to, and some 
because they see it as an integral part of their overall service. Some of the 
more innovative organisations have even expanded their factoring service into 
a social enterprise. 
 

Housing Association Activity in Factoring 
4. Housing associations in Scotland directly factor 47,324 properties. In addition 

to this, some housing associations have formed subsidiary companies to 
provide factoring services to a further 35,000 owners. 
 

5. 
Registered Social Landlords and produces standards, policies and guidance. 
The SHR publishes performance standards jointly agreed with COSLA and the 
SFHA which they expect landlords and service providers to meet. These 
provide a framework for the regulator to assess performance and for landlords 
to self-assess their own performance. The Performance Standards are 

 all parts of a 

services. 
 

6. Many of the Guiding Standards are of direct relevance to the delivery of a 
factoring service and they should all be taken into account by housing 
associations and co-operatives. The specific Activity Standard for factoring is 
We are fair, efficient and effective factors for other property owners. We 

manage factoring funds on behalf of owners in a proper and accountable 
 

 
7. The SFHA responded to the Office of Fair Trading (OFT) Study into property 

management services in Scotland in December 2008. The OFT report was 
published and released in February 2009. The OFT report had concluded that 
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a form of self regulation was desirable and did not go further and recommend 
a mandatory scheme for Factoring/Property Management companies in 
Scotland, a view at the time shared by SFHA.  
 

SFHA has concerns about whether there was some confusion between local 
authorities and housing associations, and also between formal factoring by 
councils and housing associations, and situations where ad hoc work was 
carried out. The sample size was also particularly small.  
 

8. However, the OFT criticisms did give our sector some food for thought and in 
May 2009 the SFHA published its comprehensive Factoring Guidance, aimed 

-operatives. Some of the specific 
issues in the OFT Report were dealt with in the SFHA Factoring Guidance. 

formation, we have submitted a copy of the SFHA 
Guidance along with this evidence. 
 

9. The intention of the Guidance was to pull together some of the existing good 
practice from throughout Scotland, and disseminate it to SFHA members to 
promote consistency and quality. The drafting of the Guidance was overseen 

out by housing associations in Scotland. There is a substantial amount of 
good practice being carried out throughout the housing association sector in 
relation to factoring. Some of this is innovative, but the majority of it includes 
established, tried and tested techniques which our members have been 
relatively successful in implementing.  
 

Property Managers Voluntary Accreditation Scheme 
10. SFHA was represented on the Scottish Government working group that looked 

into the possibility of an accreditation scheme. The SFHA Factoring Guidance 
encompasses all and more that is contained within the Scottis
draft core standards for a voluntary accreditation scheme for property 
managers. Any housing association or housing co-operative operating to the 
good practice guidelines contained in Performance Standards and the SFHA 
Factoring Guidance should have little difficulty meeting the standards of the 
Accreditation Scheme. 

 
11. The SFHA also responded to the recent Scottish Government consultation on 

the Accreditation Scheme Standards. We are generally supportive of the 
scheme and the idea of driving up standards of property management. Some 
of our members are also members of the Property Managers Association 
Scotland Ltd, and they, along with the Scottish Housing Regulator and others, 

 
 

Property Factors (Scotland) Bill  
12. Having made a commitment to contribute to the raising of property 

management standards, the issue for the SFHA is what the implications might 
be for our sector if the Scottish Parliament decides to go further than the 
voluntary accreditation scheme and introduce this proposed legislation.  
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13. -operatives do regularly self-
assess and strive for continuous improvement, and while there is no room for 
complacency in the sector, there is a sense that this Bill was not introduced 
with housing associations particularly in mind, although naturally it will apply 
equally to all property factors, including RSLs. 
 

14. One of our major concerns surrounds the potential increase in costs to the 
customer, particularly where the amount of the invoice involved is fairly low 
and/or infrequent, which it often is. The cost of any additional administrative 
burden on a housing association or co-operative resulting from the Bill must 
be passed on to the property owner. 
 

15. This brings the real possibility of RSL-factored owners facing increases in their 
factoring bills, but seeing no tangible benefit. The SFHA could see a situation 
where such owners would view this as them paying for bureaucracy and/or as 
them having to pay to improve the service provided by other property 
managers/factors, not in any way related to their property. 
 

16. Linked to this is the role of the Scottish Housing Regulator. RSLs in Scotland 
are already highly regulated organisations. As mentioned in paragraph 5, the 
SHR ensures that housing associations and co-operatives are meeting fairly 
robust standards. One would therefore reasonably expect that the registration 
criteria and level of regulation that currently exists in the housing association 
sector would warrant either automatic inclusion onto the Register of Property 
Factors, or some sort of streamlined process.  
 

17. , should the Property 
Factors (Scotland) Bill progress through to legislation, an RSL factor should be 
classified as one of the categories in Section 3, Subsection 4 (c) of the Bill that 
is exempt from paying a registration fee. 

 
Summary 

18. The SFHA supports the principle of driving up standards of property 
management, and has contributed to the development of a set of accreditation 
standards. 
 

19. The SFHA is not entirely against the principle of moving beyond voluntary 
accreditation and straight into legislation. However, our members have 
expressed concerns around the cost of participation, which must naturally be 
passed on to the customer. For this reason, we take the view that an RSL 
factor should be classified as one of the categories in Section 3, Subsection 4 
(c) of the Bill that is exempt from paying a registration fee. 
 

20. A secondary concern from SFHA members is that there may be some 
duplication around the work of the Scottish Housing Regulator (in respect of 
how it monitors factoring activity) and that of the proposed Property Factors 
Registration Panel. There is a feeling that the RSL sector is already highly 
regulated, and the introduction of this Bill would simply add to the regulatory 
burden.  
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21. SFHA and its members are willing to work with the Scottish Government to 
look for ways of streamlining the regulatory process in respect of factoring 
carried out by housing associations and co-operatives.  
 

22. This concludes the evidence submission from the Scottish Federation of 
Housing Associations 

 
 
 
The Scottish Federation of Housing Associations  
9th August 2010 
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SUBMISSION FROM JAMES STEWART 
 

1. I would like to put forward for consideration in the above Bill that 
Factors should be accountable for ensuring that Factoring Fees are 
collected timeously and if any resident becomes a "Bad Debtor" that  
steps are taken to recover said Fees within a reasonable time scale. 
Also, if bad debtors evade payment for some time the Factor should 
not send out a notice requesting a Levy from everyone else to cover 
Legal expenses and debts. 

 
2. The reasons behind my request are:  

  
i. on 9 April 2010 my Factor sent a letter to all 65 proprietors in our 

estate asking for a Levy of £100.00 per flat. This was over and 
above the normal Fees; 

 
ii. the reason for this levy  was that the development currently had 

arrears of £6,062.24 because of bad debtors. The factor is 
pursuing these debts whilst putting aside legal expenses from 
the residents budget for maintenance of the estate. The 3 worst 
bad debtors  ' outstanding factoring charges collectively amount 
to the sum of £4,613.63 and according to the factor none of the 
bad debtors are bankrupt; 

 
iii. to make it appear that the levy was justified  they stated in 

covering letter that there were no monies to cover the Building 
Insurance, Gardening and General Maintenance. This, to my 
mind, was a cynically worded veiled threat. 

 
iv. at the AGM, attended by 24 persons  from 21 flats, when 

queried about the £100.00 levy, the Factor stated that the Deeds 
of Condition were old (25 Years old) they made no provision on 
bad debts and as the Deeds were "silent" it would fall on the 
Tenement (Scotland) Act 2004 to fill the gap. Therefore, 
according to the factor all owners would be responsible to cover 
the outstanding charges for those who have not paid. When 
asked if this meant that if 64 out of 65 residents did not pay their 
charges would the 65th  be liable for all payments? Their reply 
"Technically yes"; 

 
v. the Deeds of Condition state that :- in the event of non - 

payment within one calendar month the Factor shall be entitled 
to sue for recovery of the same in his own name with ALL 
expenses incurred by him; 

  
3. In conclusion, having read the Tenement (Scotland) Act 2004, I did not 

see anything which pertained to this situation and would submit my 
Deeds of Condition my position of non - payment of the Levy and 
blame mismanagement on the part of the Factor for allowing the 
situation to arise. 
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4. I bought this newly built flat 25 years ago and have always paid my 

factoring charges on time but I strongly object to paying other people's 
debts. 

 
 
James Stewart 
 
15 July 2010 
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SUBMISSION FROM ANDREW TAIT 
 
I refer to your letter of 28th July 2010 inviting comments on the Property Factors 
(Scotland) Bill, following recommendations from Malcolm Chisholm MSP.  
 
My response will be in three parts, namely : 
A  Historical Information and Current situation 
B  Comments on the PF(S) Bill 
C  Summary 
 
A  Historical Information and Current Situation 
1. Development of ew-Build is based over three phases, with phases 1 

and 2 essentially completed. Phase 1 is about 6 years old, and Phase 3 was 
being constructed but building work is almost suspended now due to the low 
sales turnover in the current climate. 
 

2. The Developer chose the Property Factor for the development on a contract 
that commenced with occupation of the first property and termination on 
completion and occupation of the last property. At that stage the residents will 
be required to join a Residents Association which will run for a further five 
years, and all with the same Property Factor. So in total this contract could 
last 10 to 15 years and will run into the future for a further 7 years at best 
guess. The contract is between the Developer and the Property Factor, and 
the Residents have no control or authority over this situation (we just pay the 
bills). 
 

3. There have been numerous complaints from owners and residents regarding 
various issues but particularly excessive charges and the Property Factor not 
applying the Title Deeds terms and conditions unless it suits their interests. 
The first four years saw an increase in annual charges of approximately 35% 
per year. This issue was referred to the Council Trading Standards (and 
validated), M. Lazarowicz MP, Malcolm Chisholm MSP, local Councillors, and 
some key Council representatives. Residents who queried their quarterly 
charges did not get an explanation for the breakdown of costs, and were 
instead referred to a Debt Collection Agency. The Property Factor does not 
have a formal Complaints Procedure and the issue is dealt with by the 
Edinburgh Director. Failure to reach an agreement means it could go to the 
Property Factors Association, but that Director is also a member of the 
Association.  
 

4. Because of the ongoing dictorial management style and lack of resolution, 
with the help of the above named various authorities an Owners Association 
(not Residents Association to get round Legal issues) was formed. Now in its 
second year it has sought to work with the Property Factor (was there a 
choice?) to reduce the quarterly charges amongst other issues.  
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5. There have been errors in the quarterly accounts to be paid, and the costs for 
rectification of various mistakes (tradesmen, etc) have been presented in the 
quarterly bills. 
 

6. Conditions in the Title Deeds are not enforced unless it is in the interests of 
the Property Factor.  
 

7. A current example is the ongoing erection of Sky TV dishes on the outside 
walls, which is not allowed in the Title Deeds. The Property Factor stated they 
could do nothing about it, but on their recommendation one resident took 
advice from a Solicitor, and the Property Factor does have full authority to 
have the Sky dishes removed. At present this situation is stalemate, but the 
Property Factor is reconsidering their approach. 
 

8. It would appear that delaying tactics are currently being used to reduce the 
Common Building Insurance costs. Considerable work by some members of 
the Association has gone into establishing floor areas, re-build costs, 
Insurance Surveyors and Legal support, and all this has been presented to 
the Property Factor with a request to issue a letter to all owners for 
agreement to reduce the costs (the Association does not have access to the 
Owners data base under the Data Protection Laws). The Property Factor 
appears to be using delaying tactics to issue this letter. If implemented the 
Owners could save around 40+ % of their current costs. However it appears 
that the Property Factor receives a Commission payment on the Insurance 
costs which would obviously be less if a change was implemented (do turkeys 
vote for Xmas?). 
 

9. There is an active Neighbourhood Watch with a close working relationship 
with the local Police and Council. This was established in the early days of 
construction due to the high levels of robberies and break-ins. Currently gross 
Anti-social Behaviour (ASB) are the main issues including vandalism. The 
Property Factor receives complaints from various owners about the 
respective problems and vandalism but do not advise the Police or the NHW. 
All they are interested in is obtaining a Crime Reference number so that a 
claim can be made for Insurance purposes. In the end the Owners will have 
higher premiums to pay. 
 

B  Comments on the Property Factors (Scotland) Bill 
10. A welcome move in the right direction but will not be effective for some years 

to come. Also being voluntary is a weak issue so Property Factors will agree 
to it and Register, but nothing will really change in the short term. 
 

11. Reference to Scottish Parliament recommended website raises the following 
comments: 
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12. 

status? Also Minimum Standards need to be established before Registration 
can begin. Otherwise P.F.  will register at the beginning when there are no 
requirements to meet, and carry on as normal.  
 

13. Establishing a Public Register. Who pays for this? If it is the P.F. then the 
costs will be transferred to the quarterly charges. 
 

14. Alternative Dispute Mechanism. Very welcome and the Property Factors 
Association should not be used in Dispute resolution, since it is seen as a 
biased authority in the first place. The Property Factors should ensure they 
have written complaints procedures in their organisation and they are issued 
to all Owners.  
 

15. It would help if they had written procedures for their business in the first place, 
 The 

procedures should cover all aspects of their business and be subject to 
independent annual audits, and preferably obtain an ISO 9000 rating. 
 

16. Currently it seems that our Property Factor does not have any written 
procedures and most contracts are established over the telephone. There are 
none or very little written contractual agreements and the response is it is 
easier to change a contractor without a written signed agreement. Owners are 
not involved in the negotiations for selection of a contractor, hence the 
problems in trying to change the Building Insurance cover. 
 

17. Issue of Enforcement Orders is welcome and should include re-imbursement 
to Owners of mis-used costs. But the Enforcement would appear to require 
visibility to Legally establish its requirement. This goes back to established 
procedures/ ISO 9000 standards. 
 

C  Summary 
18. For our New Build, the Developer established a Contract for the Factoring 

Services. But it is a guaranteed contract with no opportunity to amend or 
cancel the Contract. It could last 15  20 years. This is wrong and should be 
addressed, with say 5 years duration for any contract. 
 

19. There are no procedures or visibility in the operation of the Factoring 
services. There is no mechanism to raise an effective complaint and get a 
proper resolution. The only resource would appear to be raising a private 
legal action, with the obvious drawbacks on costs etc. 
 

20. Assuming it were possible to change the Property Factor, what would be the 
selection process for a replacement company? How could owners be sure 
that the new Property Factor are competent. What would the process be to 
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handover an ongoing operation with all the issues of non-payment, cash flow, 
and so on. 
 

21. -
representatives, and all have similar issues and problems. So really it seems 
there is not much to choose between the various Property Factors. But there 
is no way of tel
development will want their services. 
 

22. Property F
compensation. It is very frustrating for Owners to try and reduce their costs, 
when there is no method of achieving that outcome. 
 

23. So the Property Factors (Scotland) Bill needs to have strong rules and 
procedures, leadership and legal standing. If not then there is the possibility 
that new properties will not sell, apart from other considerations. 
Unfortunately it seems that we are several years away from managing this 
situation, and it is really needed now. 
 

24. However congratulations to Patricia Ferguson MSP for introducing this Bill. 
 
 
 
Andrew Tait 
 
August 2010   

222



SUPPLEMENTARY EVIDENCE FROM SCOTTISH FEDERATION OF HOUSING 
ASSOCIATIONS (PROVIDED BY SCOTTISH HOUSING REGULATOR) 

 
 
1. In response to the question asked by Mary Mulligan to David Ogilvie of the SFHA, 

regarding how many housing associations that act as factors have been inspected 
as such, my response is as follows. 
 

2. In line with our risk-based and proportionate approach to regulation, we would only 

regulatory engagement, where we have concerns over performance or where 
significant issues have been raised by service-users.  This was the case, for 
example, in our inspection of Glasgow Housing Association (GHA), which took place 
in 2007.  gnificant and sustained 
criticism from owners and it therefore formed part of our overall inspection.  We 
followed up this inspection with a progress audit in 2009, which looked at the 
progress that GHA was making against the key recommendations that we made in 
our earlier inspection report.  
how it was addressing the concerns raised by owners. 
 

3. 
includes an assessment of the impact that any non-core activity  such as factoring 

 have on their core business.  This assessment feeds into our broader regulatory 
assessment of each RSL. 
 

4. To assist landlords who provide factoring services, we publish performance 
standards and self-assessment guidance on factoring, which can be found on our 
website (www.scottishhousingregulator.gov.uk).  We expect landlords to follow the 
principles of these standards in their factoring activities. 

 
 
Michael Cameron 
Acting Chief Executive 
Scottish Housing Regulator 
 
21 September 2010 
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Main Themes 
■ The proposed standards were generally welcomed.  The importance of providing the accompanying guidance was highlighted

as being crucial to interpreting some of the standards.  There were suggestions that the accreditation scheme should provide
template best practice documents with the guidance wherever possible to reduce the burden on property managers and
ensure consistent standards.

■ A small number of respondents raised concerns as to whether the standards could be applied to land maintenance companies
in view of the different legislative and contractual arrangements underpinning them. It was suggested that a number of the
proposed standards were not relevant to land maintenance companies.    

■ There were different views about the status of the standards.  Some consultees felt that the written statement on property
management services should be treated as a contract.  Others suggested that it should be a list of the things that an
agreement between a property manager and customer should contain.

■ The need for the standards to be compatible with the requirements of regulatory bodies such as the Scottish Housing
Regulator and Financial Services Authority was highlighted by some consultees. 

■ A range of organisations was proposed to act as the host body for the accreditation scheme but there was no consensus as
to a preferred organisation.

■ Some respondents indicated their support for the statutory regulation of property managers as a means of raising standards
in the property management industry.   However, a number of these suggested that accreditation and regulation were not
mutually exclusive.

■ A public and a representative body highlighted the need for improved information and advice in addition to the accreditation
scheme, to increase the awareness of owners about their responsibilities for the repair and maintenance of their property. 

Consultation on Core Standards for a Voluntary Accreditation
Scheme for Property Managers and Land Maintenance

Companies in Scotland 

An Analysis of Responses
John Scott and Steven Reid, ODS Consulting

Housing, Regeneration and Planning

Research Findings
No.51/2010

This report summarises the responses to the Scottish Government’s consultation document Quality in Common – Residential
Property Managers and Land Maintenance Companies in Scotland: Core Standards for a Voluntary Accreditation Scheme.
The consultation paper set out, and sought views on proposed standards for a voluntary accreditation scheme.  The
consultation was structured around 14 questions which invited responses to the proposed standards and related issues.  In
addition, there were five consultations events to discuss the issues surrounding property manager and land maintenance
company accreditation.  
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Background to the consultation
Over one third of Scotland’s housing is located in buildings
with common parts.  The arrangements for managing the
maintenance and repair of these properties are crucial if their
condition is not to deteriorate.

Following an Office of Fair Trading report in 2009, the
Scottish Government has been working with industry
representatives and other key stakeholders to develop a
voluntary accreditation scheme for property managers. 

This consultation set out the stakeholder group’s proposals
for core standards for a voluntary accreditation scheme for
property managers and land maintenance companies.
These are organised into eight broad categories:

■ Property management services

■ Communication and consultation

■ Financial obligations 

■ Debt recovery

■ Insurance

■ Contractors and repairs

■ Complaints resolution

■ Staff training. 

In addition, the Scottish Government organised two
consultation events.  Consumer Focus Scotland also
commissioned three consumer engagement sessions.  

The next stage in the development of the scheme will be the
process of identifying a suitable host organisation to operate
the scheme on behalf of the accreditation body.  In parallel,
work will begin on reviewing the standards to identify what
changes are required in the light of feedback from the
consultation.

The response 
A total of 47 responses were received and included local
authorities, private sector property managers, Registered
Social Landlords and private individuals.   

The views of consultees
Property Management Services
The publication of the draft standards as part of the
development of a voluntary accreditation scheme was
welcomed by a number of organisations and individuals.

Respondents were asked whether the written statement on
property management services contained the key
information customers should receive from their property
manager.  

Thirteen respondents, including seven local authorities,
indicated that all the key information was included, though a
small number qualified their support with additional and
suggestions.  The importance of the accompanying
guidance (still to be produced) was also highlighted.

Two local authorities questioned the applicability of the
accreditation scheme to particular circumstances (such as
undertaking work in accordance with the Tenements
(Scotland) Act 2004).  They suggested that clarification was
required which may impact on some of the standards.   

Two private property managers suggested that there was
some confusion about terminology.  They proposed that the
term ‘consumer’ should more accurately be described as
‘customer’.

The Chartered Institute of Housing Scotland and others
suggested that a suite of template documents and letters
would act as an incentive to encourage property managers
to join the scheme.

The Institute of Residential Property Management and others
proposed that the standards explicitly require property
managers to notify their clients about commissions they
receive for services or work undertaken.  

Communication and Consultation
Eight respondents indicated that the draft standards covered
all the key matters relating to communications between the
property manager and customer. 

A number of private individuals suggested that property
managers needed to agree with their customers their
preferred method of communication, and review their
approach on a periodic basis.  However, one private property
manager maintained that the requirement to consult will vary
depending on the property manager’s role and authority.  
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Whilst some private individuals felt that the property manager
had a role to play in identifying absent co-proprietors, others
raised concerns about data protection.  The need for
additional guidance here was highlighted by some
respondents. 

There were differing views about the requirement to provide
accessible information, including translation.  Two
organisations suggested that the accreditation body could
provide key information in a range of languages and
accessible formats, perhaps through an accreditation
website.  It was also suggested that access to further
guidance on Owners’ Associations would be beneficial. 

Some respondents highlighted the importance of property
managers monitoring and benchmarking their performance.
One suggested that the host accreditation body provide a
standard template for this purpose.  However,  the Scottish
Federation of Housing Associations considered that this
could be perceived as adding to customer’s management
costs.

Financial Obligations
Whilst there was general agreement of the need for a clear
separation between property managers and customers’
funds, some felt that separate accounts for every property
managed were impractical.  There was also concern about
the practicality of administering interest on funds held on
behalf of customers.

Debt Recovery
Ten respondents supported the draft standards in relation to
debt recovery.   One proposed that an additional standard be
included to halt debt recovery when an invoice is in dispute
through a formal complaints mechanism.

Insurance
Nine respondents felt that the draft standards were
appropriate in terms of insurance.  But a number highlighted
the need for clear and transparent procurement processes,
including publication of any financial interest between the
property manager and insurance provider.  One suggested
that the guidance produced by the Royal Institution of
Chartered Surveyors on ‘Transparency in Professional Fees’
should be followed.

Contractors and Repairs
Ten respondents indicated that the draft standards covered
the key points relating to contractors and repairs.

Among the issues raised were the ways in which property
managers could demonstrate they were achieving value for
money when procuring building works, the role of the
property manager in ensuring the quality of any building work
undertaken, and the financial arrangements between building
contractors and property managers.

A number of respondents highlighted the role of the property
manager in ensuring safe working practices and meeting
their legal obligations.

Complaints Resolution
Ten respondents felt that the key aspects of complaints
resolution were covered.  Two suggested that a template
complaints policy be provided.  Views varied about whether
details of complaints should be published.   

Staff Training 
Staff training proposals were generally welcomed, with some
suggesting a specific requirement for customer care
training.

Sanctions 
A range of sanctions for breaching the standards were
proposed, including warnings, fines and removal from the
scheme.

Other Suggestions for Raising Standards 
The most common suggestion for other interventions to
raise standards was the statutory regulation of the property
management industry.  However, some suggested that
regulation and voluntary accreditation were not mutually
exclusive as the former would only set a benchmark for
minimum standards.

Other proposals for raising standards included publicising
the accreditation scheme and establishing criteria for
measuring its success. Two respondents identified the need
for improved information and advice in addition to the
accreditation scheme, to help owners to become better
informed about their maintenance responsibilities.
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 
 
PROPOSED ACCREDITATION SCHEME FOR PROPERTY MANAGERS 
OPTIONS FOR MEDIATION 
 
1. ALTERNATIVE DISPUTE RESOLUTION (ADR) PROCESSES  
ADR procedures are essentially voluntary in character and are intended to 
encourage a spirit of co-operation and party participation in resolving disputes. They 
encourage the parties to address the wider issues between them and not just the 
legal merits.   They also encourage disputing parties to consider other options to 
redress their differences in the anticipation that to do so will offer opportunities for 
mutual gain and the opportunity to continue with the business relationship. 
 
2. MEDIATION  
Mediation is one form of ADR.  The formal mediation procedure involves an impartial 
third party talking to both sides separately, as well as together if appropriate, and 
helping the parties involved come up with a solution themselves that both can 
accept.    Mediation is best used early in a dispute. Mediation is not legally binding or 
enforceable through the courts, although the agreement can be put into a legally 
binding format if both parties agree. Unless the parties agree to be bound by the 
decision reached with the mediator, they still have recourse to litigation.  
 
Since it is the disputing parties and not the mediator who decide what the outcome 
will be, mediation it is a particularly good method of ADR to use where it is important 
to the parties that they maintain a good relationship (personal and/or business) after 
the dispute has been settled.  For this reason it is often used for neighbour disputes 
and it is likely to be appropriate for disputes involving owners and property managers 
when financial compensation is not being sought. 
 
Statistics relating to the success of mediation schemes vary greatly but because the 
parties are responsible for the outcome any agreement reached is more likely to 
bring a lasting solution. However it is important to have in place a clear framework of 
procedures and performance indicators in order to judge whether a case has 
reached a successful conclusion. 
 
Advantages of Mediation 

 Very useful where the parties have an ongoing relationship which they wish to 
maintain 

 Parties are responsible for the outcome and any agreement reached is 
therefore more likely to bring a lasting solution 

 Positive, problem-solving approach 
 Quicker and less formal than taking legal action 
 Normally free to service users 
 Non-confrontational and less stressful 

 
Disadvantages of Mediation 

 Cost - it is normally an expensive service to provide 
 Mediation is a voluntary process and therefore both parties must agree to use 

it 
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 Not usually legally binding  although it can be made so if both parties agree 
 It could be difficult to achieve national coverage 
 Issues around consistency of service delivery 

 
3. RECOMMENDATIONS OF THE OFFICE OF FAIR TRADING  

report on property managers found that the complexity of property law 
combined with communication, information and co-ordination difficulties were factors 
contributing to problems in the relationships between owners and between owners 
and their property managers.   To address these problems OFT recommended that 
the Scottish Government should work with local authorities across Scotland to 
develop a centralised information and advice service for property owners and all 
types of property managers providing services to these owners. 
 
OFT also noted that a mediation service can prove valuable as a low cost means of 
resolving disputes in situations of this type.   It therefore recommended that 
consideration should be given to including access to mediation as part of the 
information and advice service. 
 
OFT consider that this service should be distinct from any self-regulatory scheme or 
more formal redress mechanism and it highlighted the Leasehold Advisory Service 
(LEASE) as an example of a possible model.  Further details of the LEASE model 
are attached at Annex A. 
 
4.  PREVIOUS CONSIDERATION BY THE WORKING GROUP 
The following points have been raised previously by the working group in its 
discussions about mediation: 

 The breakdown of neighbour relations rather than property management 
issues was considered to be at the heart of many disputes between owners.  
GHA has established a dedicated neighbour relations team to deal specifically 
with these situations.    

 
a valuable role to play in resolving disputes between owners.   In many cases 
it might be more appropriate to encourage or facilitate the establishment of 
associations rather than offer formal mediation.  This would also complement 

responsibility for the condition of their homes. 
 In many cases owners are simply looking for an opinion and reassurance from 

an independent and reputable third party and they do not wish to enter into a 
more formal mediation process.   

 Mediation can also be important in disputes between owners and their 
property managers in order to prevent the breakdown of the business 
relationship (with attendant problems in finding an alternative property 
manager), but not to address legal issues or provide financial redress. 

 
main issue in disputes between owners and their property managers.    In 
disputes of this type it was felt that clear signposts to independent third party 
redress would increase consumer satisfaction much more than access to 
mediation.    

 Commercial and social landlords generally take a different approach to 
carrying out repairs (commercial collect payment in advance of work whereas 
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social collect after work is completed).  Based on the experience of GHA, this 
approach could result in a high number of disputes between social landlords 
and their private owners.  This should be taken into consideration when 
assessing mediation requirements.     

 The working group considered whether mediation should be available for 
property management disputes on a wider basis than the accreditation 
scheme, but it was felt that to do so would undermine the incentives offered 
by the accreditation scheme. 

 
5. MEDIATION FOR THE ACCREDITATION SCHEME 
a. Different types of disputes 
If the accreditation scheme was to offer mediation services they would have to be 
available across the whole of Scotland and would have to be effective in dealing with 
two different types of dispute: 
 

 Disputes between owners within a single building or development  
 Disputes between owners and their property managers 

 
Disputes between owners are more likely to concern the breakdown of personal 
relationships and communications and in some cases might not primarily concern 
common ownership issues.    On the other hand the OFT study has shown that 
disputes between owners and property managers are more likely to centre around 

 
 
b. Different types of solutions 
The different nature of these disputes suggests that they might lead to different 
solutions.   These solutions might be thought of as ranging on a spectrum starting 
simply with an opinion provided by an independent and trusted third party, moving 

es and ending with independent third 
party redress.  
 
Mediation is widely recognised as a potentially valuable means of restoring 
relationships  not only personal relationships between owners but in some 
circumstances preventing the breakdown of the business relationship between 
owners and property managers.    However the experiences of members of the 
working group indicate that it is likely that a process which is simpler than formal 
mediation might be all that is required for dealing with the majority of disputes.    It 
seems that many owners may be seeking a reliable opinion from an independent 
and trustworthy third party and they do not wish to enter into a formal mediation 
process.     For disputes which also require an element of negotiation, some form of 

 build on this idea without the need for formal mediation.     
 
The working group has already recognised the potential role for Owners 
Associations, as a forum for communication and discussion, in fostering good 
relations between owners (noting that the effectiveness of this approach is likely to 
have limitations in very large developments).    The OFT report also highlighted the 
value of Owners Associations and the working group has agreed that the core 
standards for the accreditation scheme will include a requirement for property 
managers to proactively encourage the  
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6. DELIVERING THE SOLUTIONS 
Local authorities have a duty to provide free mediation in respect of anti-social 
behaviour and this is provided through community mediation services, which also 
cover disputes between neighbours.   We have previously reported on initial 
enquiries about the possibility of extending existing public sector mediation services 
to cover disputes related to the accreditation scheme.  Further details of the existing 
and potential services available from community mediation services, with support 
from the Scottish Community Mediation Centre (SCMC), are attached at Annexes B 
and C.      
 
The Private Rented Housing Panel (PRHP) also offers mediation services, but as the 
first stage in its dispute resolution process.  The working group has already 
considered the PRHP as a potential provider of third party redress, but concluded 
that other options would be more appropriate.  For this reason PRHP has not been 
included as an option for mediation.     
 
Our initial approach to SCMC indicates that community mediation services might 
provide a route for mediation in disputes between owners (some already deal with 
the occasional case), however they are unlikely to cover disputes between owners 
and property managers as commercial disputes are outwith the normal remit of the 
service.    
 
The cost of using these services has, however, been identified as an issue during 
previous discussions of the working group. The SCMC advised that mediation for 
disputes between owners could be charged on the basis of a retainer fee of around 
£30,000 per annum to cover the whole of Scotland in addition to a fee of approx 
£1,000 per case.   There would be a one-off cost in the region of £5,000 for initial 
training and there is also likely to be an additional cost for special training if 
mediators are required to work with groups of owners.  However it would be possible 
to structure the charges in different ways and detailed enquiries have not yet been 
carried out to establish the most cost-effective way of providing the service.  For 
instance in areas of Scotland which have few properties with communally owned 
areas perhaps it would be more cost effective to pay the actual cost of mediation (if 
required) rather than paying a retainer.        
 
We have been advised that if community mediation services were prepared to deal 
with disputes between owners and property managers, the cost would undoubtedly 
be higher due to the much greater training requirement.  However in many cases 
independent opinion or third party redress may be the most appropriate solutions for 
disputes of this type and we have been advised that some ombudsman services can 
be structured to provide an element of telephone mediation at no additional cost.    
 
7. IDENTIFYING A FRAMEWORK FOR DELIVERY 
The cost of formal mediation, especially mediation between owners and property 
managers, has already been identified as an issue in view of the intention that the 
accreditation scheme should ultimately be self-financing.  The working group is 
therefore faced with the challenge of finding a solution which is both effective in 
resolving disputes but is also affordable to the scheme.    
As indicated above, a range of solutions will be required and formal mediation may 
prove to be the most appropriate route in a relatively small number of disputes.   This 
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would suggest a role for the host organisation in carrying out initial filtering to 
determine the most appropriate route for dealing with each dispute (independent 
opinion, brokering, formal mediation or third party redress) and avoid incurring 
mediation fees where this is not the most appropriate route.  It might also be 
appropriate for the host organisation, or possibly a panel drawn from the 
accreditation advisory body, to offer independent opinion or brokering where 
required. 
 
In terms of delivering the solutions, the following framework is suggested as a basis 
for discussion: 
Disputes between owners 

 If specifically a common ownership issue, brokering to be offered in first 
instance(from host?) 

 If within their remit, community mediation services to mediate  fees met by 
the accreditation scheme.  

 Property managers to proactively 
Associations (already a core standard of the accreditation scheme). 

 
Disputes between owners and property managers 

 In many cases independent opinion (from host?) may be sufficient  
 If primarily a matter to be resolved through third party redress, but with a 

requirement for some mediation, the dispute should be referred for third party 
redress.  Important that the provision of telephone mediation should be a 
criteria for the redress provider 

 If formal mediation is required, host to make arrangements for its provision 
(using SACRO or private sector services if necessary).  Fees to be met by the 
accreditation scheme.    

 
 
Shona Keenan 
Housing Markets & Supply 
October 2009
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ANNEX A 
 
LEASE MEDIATION SERVICES 
LEASE is a Government funded Executive Non-Departmental Public Body.   It 
operates in England and Wales to provide free legal advice to leaseholders, 
landlords, professional advisers, managers and others on the law affecting 
residential leasehold and commonhold. It also provides a website with resources for 
consumers and offers a mediation service  
 
The LEASE mediation service is available for disputes between leaseholders and 
landlords or managers, or between leaseholders in the same building.     All parties 
must agree to attempt mediation, and if the mediation is not successful it will not 
inhibit or limit in any way each pa
resolution through the courts or the Land Valuation Tribunal.   Where a solution is 
found, an agreement is drawn up and signed by both parties. 
 
LEASE mediators are qualified lawyers, specialising in leasehold law, who will be 
able to separate out issues only capable of separate legal resolution. They will not, 
however, give legal advice to either party in their capacity as mediators.   Two 
mediators normally attend each mediation session.      
 
All media
fee of £100 (£85 plus VAT) from each party per session (sessions normally last up to 
3 hours).   The fee does not reflect the cost of providing mediation, but LEASE 
believes that it is an effective way of encouraging commitment to the process and it 
becomes non-refundable once both parties have paid.   This is important because 
mediation is so resource-intensive and    LEASE is now moving towards using 
suitably trained mediators who are not qualified solicitors (they feel that this is 
entirely appropriate for most cases) and a reduction from two to one mediators 
attending each session.  The Scottish Community Mediation Centre recently 
provided an estimate of £1,000 per case over and above retainer fees, and recent 
discussions with LEASE have indicated that this sum is realistic.    
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ANNEX B 
 
LOCAL AUTHORITY MEDIATION SCHEMES 
Each local authority has a statutory duty to provide mediation services in respect of 
antisocial behaviour.  The approach to service delivery and the services offered vary 
considerably between local authorities, largely depending on the extent to which anti-
social behaviour is a problem within the area and the resources available to fund the 
service. 
 
Some local authorities provide in-house mediation services, but the quality of these 
services depends very much on whether the local authority uses dedicated 
mediators or whether they add mediation to the other duties of staff whose main 
work is not mediation. Often housing officers with training in mediation are used, but 
this can lead to conflicting priorities and delays in the mediation process. These 
delays can be damaging since mediation is more likely to be successful if undertaken 
before the relationship has time to break down completely.  Rural local authorities do 
not generally use dedicated mediators since anti-social behaviour is not usually an 
issue for them. 
The majority of local authorities outsource to SACRO (Safeguarding Communities 
Reducing Offending), although outsourcing appears to be the more expensive 
option.  Mediation services can also be obtained from other third/voluntary sector 
and private sector providers, but these services are not generally used by local 
authorities.      
 
An example of mediation services which go beyond the statutory requirement for 
local authorities is the Edinburgh Community Mediation Service (ECMS). Although 
ECMS deal mostly with antisocial behaviour issues, they have recently taken on a 
member of staff who is dedicated to tenant and landlord issues.  The ECMS service 
is free to its users and is funded from a range of sources including the Scottish 
Government (anti-social behaviour), local authorities and the police.  
 
The ECMS service is also delivered through a range of mediators. The cost per 
mediator can range from £175 for in-house mediation to £500 or £650 per day for an 

 A legal mediator can cost £2,000 per day.   
Mediations take on average 1.5 days, including time spent on administration, 
arranging venues, etc.  The average cost per mediation is around £750  975.  
 
We have been advised that some community mediation services already deal with 
the occasional dispute between owners, but if there is any scope for a formal 
extension of existing anti-social behaviour mediation services to cover property 
management disputes (between owners or between owners and property 
managers), it is likely that authorities will require additional funding to cover the cost.     
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ANNEX C 
 
THE SCOTTISH COMMUNITY MEDIATION CENTRE 
We have made initial enquiries to the Scottish Community Mediation Centre (SCMC) 
regarding the possibility of building on the existing neighbourhood mediation services 
provided by many local authorities to offer mediation throughout Scotland in disputes 
between property owners within a single building or development, and disputes 
between owners and their property managers. 
 
 The Centre is an initiative by SACRO (safeguarding communities, reducing 
offending) and the Scottish Government to assist social housing providers in 
developing the provision of mediation across Scotland, generally encourage its use 
and promote good standards.  It is funded by the Scottish Government and provides 
training, advice and assistance to support mediation.  SCMC has assisted most 
Scottish local authorities in planning and developing mediation services.     
 
In an initial approach to the SCMC we have been advised as following:  
 
Disputes between owners - many free community mediation services already deal 
with the occasional case involving two owners, but they are not trained to deal with 
group mediation if this was required.  There would be a need for some initial training 
(contextual/legal position/groups) and SCMC could provide this for between £3,000 
and £5,000.    
 
SCMC advised that if approached, community mediation services are likely to say 
that they are already working to capacity and do not have enough staff to provide the 
required additional service.  They would need to hire more sessional staff to deal 
with the increase in workload and there are different options for charging for these 
services (case-by-case or retainer).  SCMC suggest one option could be on the basis 
of annual retainer fees of £3,000 for large urban services and £1,000 for small rural 
services  totalling around £30,000 for the whole of Scotland.  In addition there 
would be a fee of around £1,000 per case. 
 
In summary, the estimated cost of mediation between owners would therefore be 
initial one-off fee for training (c£5,000) plus annual cost of c£30,000 plus £1,000 per 
case.  
 
Disputes between owners and their property managers  - SCMC would have to 
find out more about whether community mediation services would be willing to 
provide a mediation service for disputes of this nature.  However their initial reaction 
was that community mediation services would consider this type of dispute to be 
outwith their remit in the same way as other commercial disputes.   If community 
mediation services were willing to take on these cases their fees would be higher, in 
particular because the training requirement is likely to be greater.   
 
SCMC did suggest that an alternative option might be the Scottish courts-based 
Small Claims Mediation services.    In Sheriff Courts the Sheriff has the option of 
referring small claim consumer disputes to mediation  free of charge.  However 
there are only three services in operation at the present time and therefore national 
coverage could not be provided.    
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 
 
PRIVATE SECTOR OMBUDSMAN SCHEMES 
1. The property managers working group had looked at various options for providing 

third party redress for the accreditation scheme and concluded that there were 
benefits in using a large, well-established and trusted scheme such as a private 
sector ombudsman service which was consumer-friendly and already familiar to 
the public.  If statutory regulation became inevitable, the group also saw 
compulsory membership of an ombudsman scheme as a means of encouraging 
higher standards rather than enforcing minimum standards through registration.  
This form of regulation was chosen for the statutory regulation of estate agents, 
which was introduced in 2008.   
 

2. Private sector ombudsman schemes generally reach decisions based on what is 
fair and reasonable in all circumstances - taking account of industry standards 
and good practice.  They and are not bound by a strict interpretation of the law or 
precedent and can therefore offer access to justice and redress which might not 
be available from the courts, and in cases which might not be considered by the 
courts.  This is just one way in which they differ from public sector ombudsman 
services which can only review how a decision was made and identify whether 
any maladministration or injustice has resulted from the decision (in any case the 
remit of the Scottish Public Sector Ombudsman does not extend to commercial or 
contractual matters and therefore the property management services provided to 
private owners are outwith its jurisdiction). 
 

3. Private sector ombudsman schemes make extensive use of informal settlements 
and some schemes offer telephone 'mediation' to reach agreement.  They are 
designed to be easy to use and it is not necessary for the consumer to obtain 
professional advice in order to make a complaint (investigation officers will 
normally assist the consumer in articulating their complaint).  However 
consumers must have completed their supplier's complaints procedure before the 
ombudsman will accept their case for investigation.      
 

4. On joining an ombudsman scheme a property manager would agree to accepting 
the jurisdiction of the ombudsman and deed polls are used for the purpose of 
binding decisions.  We have been advised that non-compliance is rare, although 
the ombudsman does have the ability to enforce decisions in court should this be 
necessary.  The complainant also retains the right to reject the ombudsman's 
decision and take the case to court or some other redress route.   
 

5. The private schemes are usually established as not-for-profit private limited 
companies, owned and funded by their membership and their governance 
arrangements ensure their independence and impartiality.  The annual 
membership subscription for Ombudsman Services: Property, which is just one of 
the schemes available, is currently £150 plus VAT with an additional £335 plus 
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VAT for each case investigated (not charged if complaint is resolved early using 
informal dispute resolution).  
 
 

Shona Keenan 
Housing Markets & Supply 
1 October 2010 
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 
PROPOSED ACCREDITATION SCHEME FOR PROPERTY MANAGERS 
 
INDEPENDENT THIRD PARTY REDRESS 
 
1. THE VIEW OF THE OFFICE OF FAIR TRADING  

found that most consumers 
were satisfied with their property manager.  However around 35% were unhappy and 
complained.  Of the number who complained, approximately 67% remained 
dissatisfied with the way their complaint was handled - but only about 25% of that 
number took their complaint further (mainly to CABx or legal advice).  The 
predominant reason given for not complaining was that consumers felt it would not 
be worthwhile.         
OFT envisages independent and robust third party redress playing a key role in 
raising the standard of property management in Scotland.  In its report OFT notes 
that access to justice through the court system is still an expensive and time-
consuming undertaking and this route is unlikely to provide many owners with 
effective protection.   OFT also considered that in property management disputes 
there is currently no alternative route capable of providing redress outside the courts.    
 
In the recommendations of its final report, OFT states that: 
 
The majority of consumers are happy with the service from their existing property 
manager. However, many also have reason for complaint and do not have 
satisfactory avenues for resolving such complaints. 
 
A regulatory scheme  either voluntary or statutory  that allows consumers a robust 
independent framework within which to complain if they are not receiving a good 
service represents only a light burden to those property managers that are provide a 
good service and have an effective mechanism for dealing with complaints internally 
since they will receive few referrals to any complaints body. 
 
An effective, independent redress mechanism can be a powerful force for change in 
a sector. When consumers have an easily accessible means of obliging suppliers to 
put things right, those suppliers find they have increased incentives to provide good 
service in the first place. This is particularly likely to be the case when the results of 
the redress scheme, in terms of the complaints upheld in favour of the customer, are 
known to prospective customers.   recommendations for the desirable 
characteristics are included with the criteria listed under Item 2 of this paper).  
 
The OFT recommends that there should be an independent redress scheme,  which 
should be set up in such a way that not only does it provide a mechanism for 
consumers to obtain redress, but it is a force for positive change in the sector.  
 
In its formal response to the OFT report the Scottish Government confirmed its 
support for the establishment of an accreditation scheme which is underpinned by an 
effective complaints system linking to robust and independent third party redress.   
2. THE CRITERIA FOR REDRESS  
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The conclusions of the OFT report and subsequent discussions of the working group 
suggest that the following criteria should be met by potential providers of redress for 
the accreditation scheme:  

 Credible and independent: the route for redress must be credible to both 
owners and property managers and should therefore be independent of both.    
Consumers in particular must have confidence that the mechanism is 
independent of the industry and that a fair decision will be reached. 

 Efficient and easy to use and understand:  the redress process should 
operate on clear and straightforward principles which are easy to understand 
and result in the efficient resolution of cases.   In providing an alternative to 
complex legal proceedings it should not be intimidating and should be easy 
for consumers to use without incurring the additional expense of professional 
representation.   

 Can award meaningful redress and enforce payment: OFT took the view 
that the redress scheme should be able to make financial awards (in addition 
to requiring actions/apology/explanation) and should have a credible 
mechanism for enforcing payment of these awards.  The enforcement 
mechanism might be a route to the courts or a binding agreement such as 
membership of the redress scheme. 

 Free to consumers: OFT recommended that cost should not be a barrier to 
access, or deter access, and therefore redress should be free for consumers.  
For the purposes of this paper it is therefore assumed that the costs 
associated with the options outlined will be met by the accreditation scheme 
or individual members of the scheme.  

 Financially viable/cost effective: while the Scottish Government has 
agreed to support the scheme during a start-up phase it is intended that 
ultimately the scheme will be self-financing.   The redress route is expected to 
represent a large element of the scheme costs and therefore a comparison of 
the cost of the various options is extremely important.   

 National coverage: the redress route must be available to consumers across 
Scotland. 

 Publishes decisions:  it should publish the outcomes of complaints in terms 
of the percentage of claims upheld and/or the actual resolution of cases.  This 
information should be available to inform consumer decisions and thereby 
contribute to competitive pressure within the industry. 

 Publishes generic advice and comment: it should be able to use its 
experience and expertise, which will build up over time, to publish generic 
advice and comment to inform the public, property managers, the owners of 
shared property and legislators.   In doing so it should act as a force for 
positive change within the industry.  

 Single provider of redress: OFT has advised that allowing more than one 
redress scheme within a sector is a model with potential risks and should be 
avoided where possible (might cause confusion for consumers and schemes 
might be perceived as competing against each other).     

 
In addition to the above, the route should allow property managers the chance to 
resolve the problem through their own complaints procedures before it is considered 
for third party redress.      
 
3. OPTIONS FOR THIRD PARTY REDRESS 
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This paper considers what appear to be the most appropriate options for providing 
redress for the accreditation scheme  arbitration, adjudication, a private sector 
Ombudsman and expanding the remit of the Private Rented Housing Panel to handle 
complaints about property managers. 
 
The paper is not intended to provide a definitive conclusion but to explore these 
options, considering the advantages and disadvantages of each.   The detailed 
specifications of individual schemes would have to be considered fully once a 
decision has been made in principle about the most appropriate route.  The 
procurement process may also require tendering.       
   
As noted above, OFT took the view that access to justice through the court system is 
unlikely to provide many owners with an effective route to redress.   Alternative 
dispute resolution (ADR) procedures, which offer an alternative to the courts, are 
essentially voluntary in character and are intended to encourage a spirit of co-
operation and party participation in resolving disputes. They encourage disputing 
parties to consider other options to redress their differences which might offer 
opportunities for mutual gain and also the opportunity to continue with the business 
relationship. 
 
a.  Arbitration  
Arbitration has long played an important role in settling disputes in Scotland and as a 
result Scotland has its own highly developed body of arbitration law.    The Scottish 
courts have always recognised the right of parties to agree to exclude the jurisdiction 
of the courts to handle their disputes and instead to refer any disputes to arbitration.     
 
The process:  the parties agree to submit a dispute between them to a third party, 
who often has special expertise or knowledge, and who will act as a private tribunal 
to produce a final and legally binding determination of the dispute.  By agreeing to go 
to arbitration, the parties voluntarily deny themselves recourse to the courts or to 
another method of ADR.  The agreement to go to arbitration is often contained in a 
contract concluded between the parties possibly years before they come into 
dispute.   The arbitrator usually reaches a decision on the basis of written 
information, but if a hearing is required it is likely to be less formal than court 
proceedings.  The decision may involve a financial award, action or 
service, apology or explanation and may be enforced in the courts if necessary.    
The decision is confidential and cannot be made public without the agreement of the 
parties involved.  The timescale for completing the arbitration process is normally 8-
14 weeks.   
 
Costs: we have approached IDRS Ltd, a company run by the Chartered Institute of 

providers of dispute resolution 
services, for an indication of costs.  They have advised that a small consumer 
arbitration scheme could be set up for the industry for a one-off set-up fee in the 
region of £3,000 plus VAT (depending on the design of the scheme)  and a fee of 
£500 + VAT for each case considered (based on a straightforward process with no 
requirement for a hearing or further expert opinion).    An annual membership fee 
would not be charged.    On the basis of an estimate of 130 cases a year (interim 
figure  could be higher) the indicative annual cost would be in the region of 
£75,000.        
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The Arbitration (Scotland) Bill: The Arbitration (Scotland) Bill, which is currently 
making its way through Parliament, is intended to modernise and codify the law on 
arbitration in a single statute.   The Bill also aims to minimise the cost of arbitration 
and ensure that the process is efficient, fair and impartial.  The Bill lays out a 

wholesale by parties and used by their arbitrator.   In parallel with the Bill the CIArb is 
preparing a set of short form arbitration rules which it claims will be of immediate use 
to consumers and smaller businesses in offering significant potential for rapid low 
cost dispute resolution in a binding form.   The Bill does not contain any particular 
provisions for the establishment of consumer arbitration schemes, but in simplifying 
the existing law it should make it much easier to set up schemes of this type.   
     
Advantages of Arbitration 

 The parties can choose their arbitrator, perhaps for their expertise, and they 
also have some choice in the code or rules to be used.   

 The flexible procedures that come with private funding may make the process 
quicker, more efficient and cheaper than going to court. 

 Confidentiality  - the issues are debated privately rather than in open court.  
 award is normally final and legally binding. 
 award may be enforced through the courts, if necessary.   
 Membership of an arbitration scheme could be a requirement of the 

accreditation scheme, with compliance a condition of membership.      
 The flexibility of the process allows for the arbitration code or rules being 

tailored (within limits) to the requirements of a particular redress scheme. 
 The arbitrator can make financial awards as well as recommending action, 

apology and/or explanation.    
 

Disadvantages of Arbitration 
 The arbitrator can normally only consider disputes relating to a direct contract 

between the supplier and consumer. 
 Both sides must agree to go to arbitration (but in the case of property 

managers this could be a requirement of membership). 
 legally binding 

decision and have denied themselves the right to recourse to the courts or 
some other form of ADR.    

 The arbitrator does not normally take an inquisitional approach and normally 
reaches a decision based on the information submitted by the two parties.   

 The cost can be quite high if not a straightforward case or through a 
consumer scheme. 
 

c. Adjudication 
Adjudication is often used as a generic term for any process where the resolution of 
a dispute is decided by a third-party and Ombudsman and arbitration services are 
forms of adjudication.   The more specific meaning of adjudication describes a 
process which is similar to arbitration but quicker, more informal, more flexible both 
in terms of its rules and the scope of what it can deal with, provides more support to 
consumers in presenting their case and allows the consumer to reject the 

another redress route (for this 
reason adjudication is generally favoured by consumer bodies).  Once accepted by 
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It is also important that an adjudicator has jurisdiction in disputes where there is no 
direct contractual relationship between the complainant and the supplier, which could 
prove relevant in property management disputes.    
 
Although developed initially for use in the construction and engineering industries, 
adjudication is appropriate for dealing with a range of complaints and disagreements 
and a number of consumer adjudication schemes have been established.   IDRS 
provides a wide range of consumer ADR services including schemes for ABTA, 
CISAS (phone and internet providers), Postal Redress Services, the Residential 
Management Adjudication Scheme and schemes to support a number of OFT 
Consumer Codes.    
 
The process:  the parties involved agree to submit a dispute between them for 
determination by a third party and because of the flexibility of adjudication, schemes 
va
has been completed, the case is submitted to an adjudicator who reaches a decision 

 taking account of the information 
submitted, any relevant codes of practice or contracts and what is generally 
considered good practice in the industry concerned.  
 
Adjudicators do not normally enter into discussions with the disputing parties and the 
level of support to the parties varies according to the design of the scheme.  In some 
schemes the adjudicator will make a decision based on the information submitted 
and will not request further information or make further investigations.  Other 
schemes may be designed for a more inquisitorial approach on the part of the 
adjudicator and have support staff who will provide telephone assistance in the 
preparation of cases.     
 

s accepted by the consumer, the supplier is required to 
comply within a specified period as this will be a condition of membership of the 
scheme.   If the decision is rejected, the consumer is free to take their case to the 
courts.  The timescale for completing the adjudication process is normally 6-8 weeks. 
 
Adjudication schemes may be used to make recommendations for good practice and 
changes of procedure both in the context of individual suppliers and across a whole 
sector for the benefit of all future users.   IDRS provides adjudication schemes for 
the communications and postal sectors which have this feature and  regular 
meetings are held with the relevant regulators to provide additional insight into 
issues that its adjudicators have identified.   Arbitration does not lend itself so well to 
this type of approach. 
 
Costs: as in the case of arbitration, IDRS have indicated that they could establish a 
small consumer adjudication scheme specifically for property managers for a one-off 
set up fee in the region of £3,000 + VAT.   The typical case fee would be £400 + 
VAT, with no annual membership fee.   It is possible to build an early settlement 
process into the rules of the scheme and if this option is taken, the case charge is 
reduced to £125 plus VAT to reflect the saving in the adjudicator's time.  The 
indicative annual cost would be in the region of £60,000 based on the assumption of 
130 cases per year (excluding set-up fee). 
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Advantages of Adjudication 
 Likely to be quicker, more efficient and cheaper than arbitration or going to 

court. 
 Adjudication is not limited to matters which are the subject of a contract and 

can be used where there is no direct contractual relationship between the 
supplier and the consumer. 

 The adjudicator may make recommendations for good practice or changes in 
procedure for individual suppliers and across whole sectors. 

 Flexibility - the adjudication code or rules could be tailored (within limits, but to 
a greater extent than in arbitration) to the requirements of a scheme for 
property managers. 

 The issues are debated privately rather than in open court  
 The parties to the dispute can choose the adjudicator.   
 An adjudicator s decision is initially non-binding on the consumer and is only 

converted into a binding outcome (for both parties) following acceptance by 
the consumer.   

 The consumer may take their complaint to another redress route if they 
 

 can be enforced through the courts, if necessary.  
 Membership of an adjudication scheme could be a requirement of the 

accreditation scheme, with compliance a condition of membership.    
 Adjudication could be part of a two stage process including mediation 
 The adjudicator can make financial awards as well as recommending action, 

apology and/or explanation.    
 There may be benefits for the property manager if the consumer rejects the 

accept that the evidence has already been considered and may enforce the 
 

 
Disadvantages of Adjudication 

 The adjudicator does not normally take an inquisitional approach and normally 
reaches a decision based on the information submitted by the two parties.    

 Both sides must agree to adjudication (but in the case of property managers 
this could be a requirement of membership). 
 

The main differences between adjudication and arbitration: 
 Adjudication is more flexible, informal, cheaper and quicker. 
 The arbitrator can normally only consider disputes relating to a direct contract 

between the supplier and consumer.  The adjudicator has much wider scope. 
 The  on both parties.  In agreeing to go 

to arbitration the parties to the dispute voluntarily give up their right to court 
action unless (in the case of the consumer) it is necessary to enforce an 
award.   

 I
decision within a specified period.     If the customer rejects the decision within 
the specified period, they are free to take the complaint to another redress 
route.     

 The adjudicator can consider disputes where there is no direct contractual 
   

This is not the case in arbitration.   
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 It appears that arbitration seeks the correct legal or contractual position 
whereas adjudication gives more scope for reaching a fair and reasonable 
decision where the case is weak in legal or contractual terms.    
 

For the reasons set out above, it is recommended that adjudication is more 
appropriate than arbitration for the accreditation scheme and the former 
has been used for the purposes of the summary of options which is 
attached at Annex A. 
 

c. Private Sector Ombudsman Services 
There are a wide range of Ombudsman schemes in the United Kingdom with varying 
methods of operation developed to meet the needs of their clients.   Some are 
statutory, some non-statutory, some have compulsory membership, whilst others are 
voluntary. Ombudsman schemes are designed to be user friendly and to be useable 
by unassisted complainants.  
 
Public and private sector Ombudsmen take different approaches to the way they 
operate.   A private sector Ombudsman can generally look at whether a decision was 
fair and reasonable based on industry standards and good practice.   A public sector 
Ombudsman, on the other hand, can only review how a decision was made and 
identify whether any maladministration or injustice has resulted from the decision. 
 
We have already established that the remit of the Scottish Public Sector 
Ombudsman does not extend to commercial or contractual matters and therefore the 
property management services provided to private owners are outwith its jurisdiction.    
For this reason this paper focuses on private sector Ombudsman services and some 
further information about two of the private schemes (the Surveyors Ombudsman 
Service and The Property Ombudsman) is attached at Annex D. 
 
 
Advantages of private Ombudsman services  

 Ombudsmen offer access to justice and redress which might not be available 
from the courts and in cases which might not be considered by the courts.  

 Ombudsmen are independent and impartial and conduct their investigations 
in private.  

 Ombudsmen can usually take account of what is fair and reasonable in all 
circumstances, and are not bound by a strict interpretation of the law or 
precedent.  

 The Ombudsman schemes are easy to use and it is not necessary for the 
consumer to obtain professional advice in order to make a complaint.  

 Ombudsmen do not name complainants but they all publish digests of 
completed cases. Some also publish reports in which they name organisations 
which are the subject of the complaint. 

 Compliance wit  is secured by a variety 
of means, but primarily because upon joining the Ombudsman scheme firms 
agree to accept the jurisdiction of the Ombudsman. Non-compliance is rare.  

 Ombudsman schemes make extensive use of informal settlements and 
conciliation; some offer access to mediation.  

 The consumer can take their case to the courts or another route of redress if 
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 Ombudsmen level the playing field between the under-represented 
complainant and the large and powerful organisation which is the subject of 
the complaint.  

 Ombudsmen are inquisitorial, not adversarial, in their approach and 
investigations are conducted in private. Ombudsmen can examine records, 
interview witnesses and use professional experts where appropriate. The 
procedure for investigations can be tailored to the circumstances of the case.  

 If SOS or TPO was selected the service offered would build on existing 
expertise in dealing with complaints relating to property management. 

 Ombudsman services have a strong reputation within the market. 
 Membership of an Ombudsman scheme could be a requirement of the 

accreditation scheme 
 Ombudsmen have the further advantage over litigation in that they can advise 

on systemic change. They can consider the situation which gave rise to the 
complaint and make recommendations for good practice or a change of 
procedure either for a particular supplier or across a whole sector for the 
benefit of all future users.  
 

For the bodies complained against, the advantages of Ombudsman schemes are 
that they avoid the cost and publicity of litigation while offering a system of redress to 
their users and clients. For private sector schemes, the costs are shared among the 
scheme members. 
 
Costs: we have been given a fairly accurate cost for using the Surveyors 
Ombudsman Service and have therefore used this as the maximum figure for using 
an Ombudsman scheme.   The SOS can exercise a certain amount of flexibility in 
respect of its charging structure based around fixed and variable elements.  However 
they have advised that the most efficient and cost effective way for them to provide a 
redress service for the accreditation scheme would be for individual property 
managers to become members of the existing SOS framework since this would 
involve no start-up costs.  Currently the service could be provided for an annual 
membership fee of £150 + VAT and an additional fee of £150 + VAT for each case 
investigated (irrespective of outcome).  The annual cost would be around £68,000 
based on the interim assumptions and breakdown attached at Annex B.     Members 
of the SOS are required to sign a deed poll which binds them to putting in place any 
remedy required by the Ombudsman.     Alternatively it would be possible to create a 
separate redress scheme for property managers, but this would incur additional 
start-up costs as well as a longer period for setting up.  
   
Further details of how the above estimate has been arrived at are attached at Annex 
B, which also includes some information about the cost of using The Property 
Ombudsman. 
 
d. Extending the remit of the Private Rented Housing Panel (PRHP) 
The PRHP was created in 2007 from the Rent Assessment Panel for Scotland which 
had worked to ensure fair rents for tenants and landlords across Scotland for many 
years prior to that time.   The Panel, which is independent of both central and local 
government and the Rent Registration Service, facilitates mediation and adjudicates 
between landlords and tenants on issues relating to basic standards of repair and 
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rent levels in the private rented sector.   The composition of the PRHP aims for a 
balance of 15 surveyors, 15 solicitors and 15 housing members.    
  
From 3 September 2007 landlords have had  a duty to ensure that a rented property 
meets a basic standard of repair known as  and if tenants feel 
that their property does not meet this standard they can apply to the PRHP for a 
ruling on whether the landlord has failed to meet this duty.    Cases are resolved by 
mediation or referral to a Committee hearing (or both).  All previous PRHP decisions 
are available for reference online.   
  
Further legislation would be required to extend the jurisdiction of PRHP to property 
management disputes and this would result in some delay before it would be 
operational as a redress route. It is also relevant that the final report of the Scottish 
Committee of the Administrative Justice Steering Group was published in June 2009 
and this raises uncertainty about the future of the PRHP. 
 
The application process: before an application can be made to the PRHP tenants 
are required to notify their landlord of the necessary work and the landlord must be 
given reasonable time to complete the work.   Applications to the Panel must be 
made in writing, and a template and associated guidance for completion is available 
to assist tenants. Tenants may ask a third party to represent them, but costs are not 
recoverable if this assistance is provided on a paid basis. 
 
Mediation:  subject to the agreement of both parties, mediation is the first stage in 
attempting to resolve the dispute and the PRHP undertakes mediations at venues 
across Scotland.    In approximately 80% of cases this is the preferred initial 
approach for tenants, although landlords and letting agents often prefer to go straight 
to Committee and in practice very few mediations are carried out.      Every 
mediation requires two mediators and the PRHP has a pool of 14 mediators who are 
trained by SACRO.  
 
Mediation sessions take on average 3.5 hours and if it becomes clear that mediation 
is not working the session can be terminated early with a view to moving on to a 
Committee hearing. Sessions where solicitors are present tend to be far less 
successful.   
 
Committee hearings: if mediation goes ahead but does not resolve the issue the 
case is referred to a Committee of three members of the PRHP (although a hearing 
may be conducted by two members if appropriate for the case).   The Committee will 
usually visit the property in question and it makes its decisions on the basis of 
evidence available on the day. 
 
In total, the mediation process takes around 8 weeks and a Committee hearing takes 
around 6 weeks (14 weeks for unsuccessful mediation followed by a hearing). 
 
Enforcement and outcomes: the PRHP has enforcement powers and it is a 
criminal offence if a landlord fails to comply with a repairing standard enforcement 
order without reasonable excuse.  If  the Committee decides that a landlord has 
failed to comply with the repairing standard it has powers to require the landlord to 
carry out repairs by issuing a repairing standard enforcement order.   If a landlord 
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fails to comply with an enforcement order the Committee may issue a rent relief 
order which will reduce rent paid under the tenancy by up to 90%.     If a landlord will 
not, or cannot, carry out the required work the local authority may carry it out and 
recover the costs, using a charge on the property for security, if necessary.      It is 
unlikely that the decisions of PRHP would be enforced through the courts as 
property managers are not subject to statutory regulation. 
 
The initial filtering process currently disposes of around 43% of cases before they go 
forward to formal mediation and Committee stages and it is likely that the prospect of 
a formal process encourages agreement between the parties.    In 2008 the PRHP 
received 115 applications relating to the repairing standard and 50 of this number 
were subsequently withdrawn for various reasons.  Of the 65 applications which 
proceeded, five mediations took place with four agreements reached (6%), 60 were 
referred for Committee hearings (92%) and one case (2%) required both a mediation 
and a Committee hearing. 
 
Running costs 

 PRHP: the annual cost of running the PRHP was £376,880 for 2008/09.   The 
largest overheads were £150,000 for member fees and £70,000 each for staff 
and accommodation.   Mediators and Committee members are paid at a daily 
rate and current rates are: chairperson £311; surveyors £249; housing 
members £161.     

 Mediation: the cost per mediation currently averages around £880 depending 
on the rates for the two members involved, and including administration, travel 
expenses and hiring a venue.             

 Committee hearings: the average cost has previously been in the region of 
£780, based on three members and including administration, travel expenses 
and the hire of a room.     It may be the case that two members would be 
sufficient for dealing with property management disputes and in these 
circumstances the cost of committee hearings would reduce. 
 

Possible cost of extension to cover property manager complaints 
The indicative cost of extending the remit of PRHP would be in the region of 
£103,000 per year in addition to further administrative and organisational costs 
associated with handling and filtering cases.  A breakdown of the calculation is 
attached at Annex C.  As noted above costs would be less with a two-member panel 
for hearings.   
Advantages of using the PRHP:  

 A mediation and adjudication model is already in place across Scotland 
 Credible and independent reputation 
 It is not necessary for the complainant to obtain professional advice in order to 

make a complaint  
 Accumulated related expertise 
 Publishes the outcomes of previous decisions  

 
Disadvantages of using the PRHP (in its current form): 

 The cost.  We are aiming to create an accreditation scheme which is 
ultimately self-financing and compared to private sector services the option of 
using the PRHP appears likely to be costly. 
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 The PRHP process is orientated towards mediation as the first option as this 
is often the most appropriate solution in landlord/tenant disputes.   It is hoped 
that it will be possible to offer mediation through a wider property managers 
project, whether or not owners are covered by the accreditation scheme.  
However due to the nature of property management complaints (most relate 
to billing), it is likely that the majority of owners will consider financial redress 
more appropriate than mediation as a mechanism for providing meaningful 
redress.    

 PRHP does not make financial awards (other than reducing rent).   
 PRHP does not make recommendations for generic changes in practice 

across the sector based on its experience of dealing with complaints. 
 de 

property management disputes.    
 The PRHP would need additional resources (finance and staff) 
 The future of PRHP is uncertain in view of the review carried out by the 

Administrative Justice Steering Group. 
 
CONCLUDING COMMENTS  
The main criteria for redress are outlined at the start of this paper and a summary of 
the extent to which the options meet these criteria is attached at Annex A.    
Ultimately the accreditation scheme is intended to be self-financing and for this 
reason cost effectiveness is likely to be one of the most significant considerations.    
 
However it is important to bear in mind that the redress scheme is expected to play a 
key role in raising standards and in the success (or otherwise) of the accreditation 
scheme.    OFT recommends that the redress scheme should be set up in such a 
way as to be a force for positive change within the sector rather than simply acting 
as a mechanism for consumers to access redress.  This would suggest that high 
priority should also be attached to the nature, level and enforcement of awards and 
the ability of the redress provider to take a wider view and make recommendations 
for systemic change within the sector.     A cost effective provider of redress which 
did not act as a positive force could undermine the whole accreditation scheme.      
 
It should also be noted that until we develop a clearer picture of the likely 
membership numbers it will be difficult to make a realistic comparison of the cost 
effectiveness of the different options.   Those redress providers whose charges are 
based on an annual membership fee supplemented by an individual case fee are 
likely to be more cost-effective where the membership base is smaller.     On the 
other hand, the services which charge on a case fee basis with no annual 
membership fee are likely to be more cost effective if the membership is larger.   The 
options listed in Annex A are compared on the basis of an estimated membership of 
250.  
 
Shona Keenan 
Housing Markets & Supply 
 
14 August 2009 
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ANNEX A 
 
COMPARISON OF KEY FEATURES 
Key features Adjudication Ombudsman  Extension of 

PRHP 
Credible and 
independent    

Easy to use and 
understand    

Awards financial 
redress  

 - IDRS advised 
that they have 
used the 
adjudication 
model for dispute 
values up to 
£5,000.  The 
adjudication 
scheme for the 
Assoc of 
Residential 
Managing Agents 
can award up to 
£1,000 for actual 
(proven) loss and 
costs.  

 - SOS and TPO 
can award 
compensation up 
to £25,000, but 
the great majority 
of their awards 
are under £1,000. 

NO  PRHP is 
limited to reducing 
rent 

Can enforce 
payment of 
awards 

- on agreeing to 
adjudication the 
supplier agrees to 
abide by 

decision.  
However 
consumers can 
go to court if 
necessary to 
enforce. 

- on joining the 
scheme the 
supplier agrees to 
abide by the 

decision.  
However 
consumers can 
go to court if 
necessary to 
enforce.  

  - through the 
courts for landlord 
issues but unlikely 
to extend to 
property managers.  
Would have to 
enforce through 
membership. 

Financially viable/ 
cost effective 
 
 
 
 
 

c£400+VAT for 
consumer 
disputes. 
c£125+ VAT if 
early settlement 
process included 
in rules. 
Annual cost*: 
c£60,000  
Plus initial fee of 
c£3,000 + VAT 
for setting up the 
scheme. 

SOS taken as 
max cost:  
Currently 
£150+VAT 
annual fee per 
member plus 
£150+VAT per 
case considered 
 
Annual cost*: 
c£68,000  

c£780 per hearing 
c£880 per 
mediation.   
 
Annual cost*: 
c£103,000 plus 
admin 
Note  costs would 
be less if a two-
member panel is 
used  for hearings. 

Annual cost per £240 £270 £410+ admin 
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member *: 
National 
coverage    

Publishes 
previous 
decisions 

- some as case 
studies   

Publishes generic 
advice & 
comment 
(across sector as 
well as for indiv 
suppliers) 

  NO 

Timescale for 
decision 6-8 weeks  6 weeks 

6 weeks for 
mediation 
8 weeks for hearing 
14 weeks for both 

Property 

complaints 
procedure to be 
completed first 

- can be built 
into the rules of 
adjudication 

  

    
 
* Annual costs estimated on the basis of c130 complaints (interim estimate  may be 
higher) and accreditation scheme membership of c250. 
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ANNEX B 
INDICATIVE COST OF USING PRIVATE SECTOR OMBUDSMAN SERVICES  
BASIS OF CALCULATION 
 
Figures taken from OFT report: 
c415,000 properties with commonly owned parts are privately owned  
c225,000 of these owners buy services from a property manager  
Approximately 35% of owners complained and of the number who complained about 
67% remained dissatisfied with the way their complaint was handled.  However only 
c25% of that number took their complaint further.         
 
Applying OFT's findings:  
Assume 35% of owners will complain: 225,000 x 35% = 78,750  
Assume 67% will be unhappy with the way in which their complaint was handled: 
78,750 x 67% = 52,762  
Assume 25% are prepared to take their complaint further: 52,762 x 25%  = 13,190  
Assume that 99%* of complaints will drop out for various reasons - 13,190 x 99% = 
131 (*interim estimate pending further information) 
 
Potential number of consumers seeking third party redress =  130# per annum   
#With an accreditation scheme established it is likely that this figure will initially be 
higher if owners see that there is an obvious, credible, cost-effective and user-
friendly route to independent redress.  However over time the figure should reduce 
as property managers become familiar with the standards required and give their 
clients less reason to complain. 
 

 The Surveyors Ombudsman Service (SOS) 
The SOS can exercise a certain amount of flexibility in respect of its charging 
structure based around fixed and variable elements.  However they have advised 
that the quickest, most efficient and cost effective way for them to provide a redress 
service for the accreditation scheme would be for individual property managers to 
become members of the existing SOS framework since this would involve no start-up 
costs.   
 
Currently this could be provided for an annual membership fee of £150 + VAT and 
an additional fee of £150 + VAT for each case investigated (irrespective of outcome).  
Alternatively tOSl could create a separate redress scheme for property managers, 
but this would incur additional start-up costs as well as a longer period for setting up.    
 
Annual cost: 
250 members @ £178  £44,500  
130 cases @ £178  £23,140 
Total:    £67,640 
 

 The Property Ombudsman (TPO) 
At this stage we have only a very rough indication of the likely cost of obtaining 
redress services from TPO.  For this reason the SOS cost has been used (as a 
maximum cost for Ombudsman services) for the purposes of the comparison at 
Annex A.   
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TPO estimated that 130 cases per year would equate  approximately - to the 
workload of one investigating officer (salary of c£30,000 pa).    TPO would therefore 
expect to cover this salary plus overheads for dealing with enquiries which do not 
lead to complaints.    
 
TPO can charge in two ways: 

1. Equal membership fee to all members of the scheme, with no additional case 
fee (one of their schemes is currently charging £120/year  but it is a much 
larger scheme for distributing the cost). 

2. The accreditation scheme pays overhead charge for dealing with enquiries, 
but thereafter only property managers who have complaints raised against 
them will have a case fee to pay.  The fee will, however, be higher  could be 
around £250 - £350 per case depending on the number of members in the 
scheme. 

 
How the above might translate into costs: 

1. Based on a membership of 250, the cost would be £120 per member plus 
other overheads. 

2. Based on estimate of 130 cases per year: 
 

£30,000 divided by 130 cases = £230 per case if charged on an individual basis 
(plus overheads cost to the scheme). 
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ANNEX C 
 
INDICATIVE COST OF EXTENDING THE REMIT OF PRHP TO COVER 
COMPLAINTS FROM THE CLIENTS OF ACCREDITED PROPERTY MANAGERS 
BASIS OF CALCULATION 
While the pattern of property management claims may differ, the pattern of PRHP 
claims has been used as the basis for calculating indicative costs for the property 

 
Figures taken from OFT report: 
c415,000 properties with commonly owned parts are privately owned  
c225,000 of these owners buy services from a property manager  
Approximately 35% of owners complained and of the number who complained about 
67% remained dissatisfied with the way their complaint was handled.  However only 
c25% of that number took their complaint further.         
 
Applying OFT's findings:  
Assume 35% of owners will complain: 225,000 x 35% = 78,750  
Assume 67% will be unhappy with the way in which their complaint was handled: 
78,750 x 67% = 52,762  
Assume 25% are prepared to take their complaint further: 52,762 x 25%  = 13,190  
Assume that 99%* of complaints will drop out for various reasons - 13,190 x 99% = 
131 (*interim estimate pending further information) 
 
Potential number of consumers seeking third party redress =  130# per annum   
Applying the pattern of PRHP outcomes to property managers: 
Mediation only: 131 x 6% = 7 x £880     £6,160 
Committee only: 131 x 92% = 120 @ £780   £93,600 
Mediation plus Committee: 131 @ 2% = 2 @ £1,660 £3,320 
        £103,080 
 
Total indicative cost would be in the region of £103,000 per year plus administrative 
and organisational costs associated with handling and filtering cases.     
  
NOTE: costs would be less if a two-member panel is used for hearings.   
 
#With an accreditation scheme established it is likely that this figure will initially be 
higher if owners see that there is an obvious, credible, cost-effective and user-
friendly route to independent redress.  However over time the figure should reduce 
as property managers become familiar with the standards required and give their 
clients less reason to complain. 

253



17 

ANNEX D 
 
SOME EXAMPLES OF PRIVATE SECTOR OMBUDSMAN SERVICES 
Since October 2008 it has been a statutory requirement for all estate agents to be 
members of an approved redress scheme and the OFT approved both the Surveyors 
Ombudsman Service (SOS) and The Property Ombudsman (TPO) for this purpose.   

 
operate on a broadly similar basis  they are members of the British and Irish 
Ombudsman Association and their governance structures are designed to protect 
the independence of the Ombudsman.  An Ombudsman scheme has to meet four 
key conditions to be recognised by the Association: independence of the 
Ombudsman from the organisations over which the service has power to investigate; 
effectiveness; fairness and public accountability.   
 
Both schemes are funded by the fees of their members - their services are available 
free to consumers after the complaints procedures of their member firms have been 
exhausted; they are easy to use; they normally take a paper-based approach to 

financial award (up to £25,000); on joining the scheme the supplier agrees to abide 
.    

 
  

Service was established in 2007 following an earlier 
pilot and if a Scottish property manager is a member of RICS, the SOS has authority 
to handle complaints against them.   The SOS is also open to property managers 
who are not members of RICS or an accreditation scheme and in reaching a final 

contract, code of conduct or code of practice. 
 
The SOS is operated by The Ombudsman Service ltd (tOSl) which is a not-for-profit 
private limited company funded by its members. tOSl has developed a model for 
alternative dispute resolution which can be adapted for a variety of industry sectors, 
and it also provides ombudsman services to the telecoms and energy sectors (Otelo 
and the Energy Ombudsman respectively). 
  
The terms of reference of the SOS state that in reaching a final decision the 
Ombudsman has a duty to proceed fairly in accordance with the principles of natural 
justice and make reasoned decisions in accordance with what is fair and reasonable 
in all circumstances having regard to the principles of law, good practice, equitable 
conduct and good administration.   The Ombudsman is also required to have regard 
for any applicable rule of law, the terms of any relevant contract, relevant codes of 
conduct or practice and what the Ombudsman considers to be best practice in 
handling the complaint. 
 
The SOS Annual Report for 2009 shows that 74% of its decisions included a 
financial award (half of those also contained a non-financial award) and 84% of 
financial awards were for £1,000 or less.    
  

 The Property Ombudsman  
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The Property Ombudsman (TPO) was formed in May 2009 from what was previously 
the Ombudsman for Estate Agents.     The change of name reflects the broader 
jurisdiction of T
commercial and overseas.    
 
The Ombudsman for Estate Agents had been established in 1998 and in 2006 its 
remit was extended to include letting and property management agents.   Letting and 
property management agents who join TPO also subscribe to the Code of Practice 
for Letting Agents, for which TPO is currently seeking approval from the OFT under 
its Consumer Codes Approval Scheme.     
   

iew of a complaint against an agent 
who has voluntarily subscribed to the TPO Code of Practice for Letting Agents, the 
Property Ombudsman will be guided specifically by that Code in judging the 
complaint.    For those agents who do not subscribe to this Code, the Ombudsman 
will be guided by TPO best practice guidance issued to agents. 
 
At the same time the Ombudsman will be influenced by the evidence that he sees 
and will be guided by best practice.   The Ombudsman will always try to use 
common sense and arrive at a decision based on what seems to be fair and 

reaching a decision the Property Ombudsman will have regard to the law, any 
relevant code of practice, rules, procedures, binding contract or other relevant 
matters.    
 
TPO have advised that they have the appropriate skills and experience within their 
existing workforce to provide redress services for the accreditation scheme and it 
would be a straightforward matter to extend their jurisdiction to cover this.   
  

£1,000, although a direct comparison cannot be made with SOS due to the different 
nature of complaints handled. 
 
Like tOSl, TPO has the flexibility to structure its charging in a number of ways.  At 
this stage we have only a very rough indication of the costs associated with using 
TPO, and these are outlined in Annex C. 
 
Note  The Scottish Public Services Ombudsman (SPSO)  
The SPSO may hear complaints relating to administration of the property 
management activities of both housing associations and local authorities, but only 

s not 
extend to commercial or contractual matters and therefore the property management 
services provided to private owners are, with almost no exceptions, outwith its 
jurisdiction.       
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 
 

PROPOSED ACCREDITATION SCHEME FOR PROPERTY MANAGERS  
 

 
 

HELD ON 20 AUGUST 2009 AT ROYAL EXCHANGE HOUSE,  
100 QUEEN ST, GLASGOW 

 
NOTE OF MEETING 

 
1. APOLOGIES 
 
A list of those who attended is attached at Annex A.   Apologies had been received from 
Sheila Gilmore and Alison McDiarmid. 
 
RH welcomed Martin Ogilvie, who was representing GHA Management in the absence of 
Alison McDiarmid.    He also welcomed Lewis Shand Smith, Chief Ombudsman with The 
Ombudsman Service Ltd, who was in attendance for agenda Item 3.   
 
2. NOTE OF THE MEETING HELD ON 16 JULY 2009 
 
A note of the meeting held on 16 July was approved. 
 
Matters arising 
 

a. Mediation 
RH explained that it had been necessary to postpone the mediation paper until the September 
meeting of the working group.        
 

b. Scheme viability 
DM advised that he hoped to be in position to report at the September meeting on the 
estimated number of private firms operating within some of the main urban areas of Scotland.                         
 
3. THE SURVEYORS OMBUDSMAN SERVICE 
 
Lewis Shand Smith outlined the services offered by the Surveyors Ombudsman Service 
(SOS) and how these might meet the requirements of an accreditation scheme for property 
managers. Copies of the presentation were tabled.    
 
During the subsequent discussion the following points were noted as being of particular 
relevance to the scheme: 

 The Ombudsman takes an inquisitorial approach and proceeds by asking questions 
about what happened, what should have happened and what can be done to rectify the 
situation.   Investigations are largely paper-based, 
the starting point and using e-mail as a principal route for questions.   A telephone 
mediation service is also available and can be included in a . 
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 The Ombudsman aims for a consistent approach and, unlike the courts, takes account 
of what is fair and reasonable in all circumstances and is not bound by strict 
interpretation of the law or precedent. 

 The Ombudsman service will help consumers to articulate their case.  This also 
applies at the point of initial approach when the enquiries team will assist consumers in 
using their supplie ure (if they have not already done so) thereby 
giving the supplier the opportunity to put things right.   A case fee is not charged for this 
service and in the experience of the SOS approximately 40% of cases redirected to the 
supplier have been dealt with to the satisfaction of consumers and therefore exit the 
system without incurring fees.   Further cases are resolved without the need for a full 
investigation and approximately one in 14 of initial enquiries is finally accepted for 
investigation.  

 The Ombudsman service can enforce its decisions in court as all member firms sign a 
deed poll committing them to accepting and implementing these decisions. However the 
complainant has the right to reject the decision and take the case to court or some other 
redress route (although none have yet been successful in having a decision over-turned).   

 In reaching a decision on financial compensation the Ombudsman aims to restore the 
consumer to their position prior to the need for complaint, although the consumer must 

payments to take account of inconvenience.      
 In the view of LSS, the main differences between Ombudsman services and typical 

small consumer adjudication schemes are that the  Ombudsman service is accessible and 
free to consumers (many adjudication schemes make a charge to consumers) and the 
consumer has a right to take their case to the Ombudsman (for many adjudication 
schemes both parties must agree). 

 The Ombudsman can consider cases where there is no direct contractual relationship 
between the supplier and the consumer on the basis of the duty of care to the 
consumer. For example in many cases dealt with by the SOS the contractual relationship 
is between the surveyor and the mortgage lender, but the  duty of care towards 
the consumer brings the case within the remit of the Ombudsman.  In cases of this type 
investigations would focus on the process followed.   

 
LSS clarified that this duty of care is not interpreted in the strict legal sense, although 
the Ombudsman does take into account the law.  He also confirmed that specific 
arrangements for absentee landlords and their tenants could be included in the terms of 
reference of a new scheme.          

 
 The experience of other Ombudsman schemes has shown that the pattern of 

complaints is likely to build up slowly to a peak and thereafter decline gradually as 
suppliers improve their service and complaints handling.   This improvement loop is 
assisted by the various mechanisms that exist for feeding back 
comments and recommendations for change/good practice on an individual supplier and 
industry-wide basis.  The scheme Annual Report is a principal vehicle for disseminating 
industry-wide recommendations.       

 SOS staff are aware of the possibility that some complaints may be vexatious and 
they always try to weed them out at the initial stage before a case fee becomes payable.           

 An individual owner within a group of owners would be entitled to submit a 
complaint in their own right, even if this impacts on other owners.  However in 
situations where the same complaint was submitted by a number of owners within a 
group the Ombudsman would take a decision in respect of one complaint and informally 
recommend this decision to the supplier as the outcome for the other complaints (without 
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charging a case fee).   If a supplier did not act on this advice, the Ombudsman would 
accept the other complaints and charge the full fee for investigating each case.     

 An appropriate time bar for complaints would be agreed and included in the terms of 
reference for a new scheme.    

 The Ombudsman will expect to receive only the most difficult complaints, 
representing approximately 1% of the number submitted to the supplier.    Experience 
has generally shown that firms who are good at dealing with complaints tend to receive 
more complaints  possibly because consumers see an effective redress route which is 
worthwhile using.   

 The most efficient and cost effective way for The Ombudsman Service Ltd to provide 
a redress service for the accreditation scheme would be to extend the terms of reference 
of the SOS to include property managers.       

 LSS confirmed that the SOS investigating team have appropriate in-house and panel 
expertise to allow them to deal with property management complaints.   Additional 
expertise would be developed in relation to Scottish ownership and tenement law.   

 
4. THIRD PARTY REDRESS 
 
RH introduced a paper outlining options for third party redress, which had been circulated. 
 
The working group endorsed the recommendation, set out in the paper, that adjudication was 
more appropriate than arbitration for the purposes of the accreditation scheme.        
 
RH reported that the suggestion had been made that it might be possible to change the way in 
which the Private Rented Housing Panel (PRHP) operated to make it more suited to dealing 
with property management disputes.   However the group generally took the view that as a 
tribunal, PRHP had more in common with the courts system in terms of formality and this 
might act as a deterrent to owners (who also already had the option of using the courts). For 
this reason it was agreed that discussion should focus on the options of adjudication and 
private sector Ombudsman services.     
 
The group considered that there were benefits in being part of a large, well-known, well-
established and trusted scheme such as an Ombudsman service which was already understood 
by, and familiar to, the public.  This option was considered more suitable for handling 
consumer complaints than the consumer adjudication schemes which tend to have a lower 
profile and are less familiar to the public.   The group also saw benefits in using a wider 
property-related scheme such as the SOS, which had already built up relevant expertise and a 
reputation within the sector.     The following were noted as being particular advantages of 
the Ombudsman scheme: the use of a deed poll to bind members to accepting decisions; the 
ability of the Ombudsman to enforce decisions in court; the investigative approach; having 
access to a free filtering service for initial enquiries which would assist consumers in using 

    It was also considered a marketing advantage to 
have the accreditation scheme linked to a high profile Ombudsman service.    The group 
accepted that any scheme would have to be open to non-accredited suppliers to comply with 

     
 
On the basis of investigations carried out to date the working group agreed to recommend to 
the accreditation body that an Ombudsman service was a suitable arrangement for providing 
independent third party redress for the accreditation scheme.    However it would be for the 
host body, once appointed, to carry out a more detailed comparison of the services and 
charges of the various providers of redress.     In the interim, estimated costs will be revised 
in the light of updated information about the likely number of complaints (LSS advised more 
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likely to be around 530 per year, but check with OFT whether their statistics were intended as 
annual). 
 
5. INDEPENDENT CERTIFICATION 
 
A paper outlining initial investigations into the options for certification had been circulated.   
 
The group discussed whether the process of certifying compliance with the accreditation 

They 
recognised that external certification would help to build credibility, customer confidence and 
commercial advantage but weighed this against the additional administrative and financial 
costs which this would place on the accreditation scheme and its individual members.   
 
The group noted that both Landlord Accreditation Scotland and the local Edinburgh landlords 
accreditation scheme had chosen self-certification.  The Edinburgh scheme does not inspect 
processes but it does undertake some complaints checking, follows through on complaints, 
uses questionnaires to gather information at a basic and more detailed level, issues audit 
reports and carries out occasional spot-checks (for example on essential documentation). 
 
Members of the group were concerned that the demands and costs associated with using some 
forms of external certification (such as a UKAS accredited certification body) would be a 
burden on property managers and act as a deterrent to membership.  The issue of cost was 
once again important in view of the intention that the accreditation scheme should ultimately 
be self-financing.   In view of these considerations it was felt that a less onerous process of 
self-certification should be designed to suit the needs of the scheme and protect the interests 
of consumers and the host organisation could have a central role in this process.   The 
suggestion was also made that property managers whose processes are already externally 
certified might receive exemption from parts of the application process.   
 
However it was also felt that there was merit in investigating the possibility of backing up 
self-certific
Codes Approval Scheme (CCAS).  Any application for CCAS approval would have to be 
made by the host or accreditation body, acting as code sponsor for the scheme as a whole.  
While participation will involve a commitment in both time and resources, this is likely to be 
less onerous than certification linked to UKAS and evaluations of CCAS have shown that the 
majority of members consider that the benefits outweigh the work involved in maintaining 
membership.    
 
As a preliminary position the working group agreed that the following possibilities should be 
explored: 

 compliance checking being carried out within the scheme (rather than externally).     
 backing this up with external endorsement through membership of CCAS.   

 
6. STANDARDS 
 
The group considered Draft 5 of the core standards paper, which had been updated to reflect 
discussions at the meeting of the standards sub-group held on 13 August, including specific 
comments submitted on behalf of Consumer Focus Scotland (CFS) and PMAS.    
 
a. Comments from CFS 
CFS tabled further comments intended mainly to strengthen the consumer protection aspects 
of the standards, but with some other additions.  These were discussed as follows: 
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Standard 2:  CFS took the view that property managers should provide translations into 
other languages and Braille as they have a responsibility to ensure that their clients 
understand the contract into which they have entered (or are about to enter).      It was noted 
that while, for example, both Glasgow and Edinburgh City Councils provide translation 
services, the cost of doing so is expensive.   The cost of providing a similar service is likely 
to represent a significant overhead for a small business and this could act as a deterrent to 
membership of the accreditation scheme.     
 
In concluding the discussion RH noted that the following points would have to be 
investigated and clarified to allow a decision to be reached: 

 Legislative requirements/Scottish Government policy in relation to the provision of 
translations.    

 The scope of the requirements of the accreditation scheme should be defined, in 
particular whether property managers should be required to assist clients to access 
translations or whether they should actually provide translations, whether illiteracy 
should be covered, which documents should be covered.   

 The extent of the role of the accreditation body in assisting property managers. 
 The cost of obtaining translations. 
 Landlord Accreditation Scotland should be approached to establish how they deal 

with requests for translations, the cost and the frequency of requests for this service.     
 
Standard 11: suggested revision agreed. 
Standard 12: 
require guidance on the procedures to be followed.    
Standard 32: re- do everything within their power 

.  To be left open for alternative factoring arrangements and clear guidance 
will be required on acceptable alternative arrangements (eg formally agreed by the owners). 
Additional standard 1: agreed as proposed but noted that this provision will rely on self-
certification.  Guidance required on what is a relevant offence and implications of failure to 
declare.   
Additional standard 2: include as an additional bullet point under Standard 8 (in plain 
English) of the basis 
of appointment and owners should consult a solicitor in the event of any queries.   
Additional standard 3: include as guidance relating to core services under Standard 8. 
Additional standard 4: to fee structure 
bullet point under Standard 8 
Additional standard 5: include as guidance under Standard 26 but in relation to the 
approved list codes of practice, which involve meeting higher standards.    
Additional standard 6: 
28 and by revising Standard 36 to include reference to complaints about contractors.    
Additional standard 7: incorporate as guidance  
in Standard 1.   Plain English in this context to mean no legal or technical terms, 
abbreviations or jargon.  Keep plain, simple and understandable  Plain English Campaign 
requirements not intended. 
Additional standard 8: omit. 
Additional standard 9: accept .    
accordance with any relevant legislation  
Additional standard 10: accepted as an addition under complaints, but only summary details 
to be provided in annual report.   Guidance on how to record complaints, possibly with a 
template for this purpose. 
 
Members of the working group were asked to submit any additional comments by e-mail for 
consideration at a further meeting of the standards sub-group (to include LMacD, LDM and 
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Consumer Focus Scotland).    Some suggested changes to the wording and guidance had also 
been received from NS and these will be incorporated in the next draft, which will be 
prepared for the September meeting.   The next stage in considering the core standards will 
be to explore their applicability to land maintenance companies, in particular the land 
ownership model.   
 
 
b. Cross Funding 
LDM a surplus 
in the funds of one group of owners to offset a temporary deficit in the funds of another group 
of owners (all within a single client account).   Cross funding is normally used to avoid 
delays in instructing work which could arise if some owners did not pay their contributions in 
advance of work beginning.   LDM advised that there is an obligation on solicitors to ensure 
that client accounts always contain sufficient funds to meet all sums due to clients.   He was 

context of the property management sector.  However, he was concerned that cross funding 
could discredit the scheme in the event of a property manager going into liquidation while 
cross funding works and he felt that this was something which the group should be aware of.   
 
The group noted that while many modern title deeds include provisions for this practice, 
older deeds do not and ruling out cross funding is likely to result in one of two scenarios: 

 Placing an excessive burden on property managers if they were required to fund any 
 to avoid delays in starting work.  This would act as a deterrent to 

membership of the accreditation scheme.   or; 
 Presenting owners with the unpalatable options of delaying the start of essential work 

if some owners not having paid their contributions in advance or having to provide larger 
floats to cover delayed payments in situations of this type.    

 
The working group decided that while it was important that they were aware that cross 
funding might be a potential issue in the future, they should not intervene to impose a 
requirement which would result in either of the above scenarios. 
 
JW noted that her colleagues were currently investigating consumer protection for pre-
payments and she hoped to be in a position to report on this matter at the next meeting.    
   
7. DATE OF NEXT MEETING  
 
Thursday 17 September at 10 am (Thistle House, Edinburgh) 
  
 
 
 
Housing Markets & Supply 
September 2009 
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ANNEX A 
 
 
 

PROPOSED ACCREDITATION SCHEME FOR PROPERTY MANAGERS  
 
 

 
 

20 AUGUST 2009 
 
 
 

LIST OF PARTICIPANTS 
 
 

 Lewis Shand Smith, Chief Ombudsman, The Ombudsman Service Ltd (agenda Item 3 
only) 

 
 Chartered Institute of Housing Scotland: Natalie Sutherland (Policy and Practice 

Officer) 
 Consumer Focus Scotland: Jennifer Wallace (Principal Policy Advocate); Douglas 

White (Senior Policy Advocate)  
 Convention of Scottish Local Authorities: Douglas Munro (Accounts Manager, 

Housing Investment, Glasgow City Council) 
 Edinburgh Stair Partnership: Sarah Burns (Homeowners & Private Rented Services 

Manager, City of Edinburgh Council) 
 Glasgow Housing Association (Management) Ltd  Martin Ogilvie (Executive 

Finance Manager) 
 The Law Society of Scotland: Lionel Most (Conveyancing Committee) 
 Office of Fair Trading: Kyla Brand (OFT Representative in Scotland) 
 Property Managers Association Scotland:  Lorraine MacDonald (Vice-President) 
 Royal Institution of Chartered Surveyors in Scotland: Sarah Speirs (Head of 

Communications) 
 Scottish Government: Lucile Rankin (Property Advice Division); Roger Harris and 

Shona Keenan (Housing Markets & Supply) 
 Scottish Housing Regulator: Pamela Kellock-Shetty (Policy & Corporate Services) 
 Trading Standards: Colin Baxter (Trading Standards Manager, City of Edinburgh 

Council) 
 
 

 
APOLOGIES 

 
Sheila Gilmore (SFHA) 
Alison McDiarmid (GHA Management) 
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 
 

PROPOSED ACCREDITATION SCHEME FOR PROPERTY MANAGERS  
 

 
 

HELD ON 5 NOVEMBER 2009 AT THE OFFICES OF CONSUMER FOCUS 
SCOTLAND, ROYAL EXCHANGE HOUSE, 100 QUEEN ST, GLASGOW 

 
NOTE OF MEETING 

 
1. APOLOGIES 
 
A list of those who attended is attached at Annex A.   Apologies had been received from 
Colin Baxter, Alison McDiarmid, Lionel Most, Natalie Sutherland and Jennifer Wallace. 
 
RH welcomed Donald Reid who was representing The Law Society in the absence of Lionel 

unit. 
 
2. MEETING HELD ON 17 SEPTEMBER 2009 
 
A note of the meeting held on 17 September was approved. 
 
Matters arising: 
 
a. Property Managers Association Scotland (PMAS)  annual conference 
 
LMacD and DM had attended the PMAS annual conference, at which LMacD had made a 
presentation about the accreditation scheme.  LMacD commented that there had been a 
worrying lack of potential support for accreditation based largely on a  real 
lack of understanding about what accreditation is likely to involve.     However she felt that 
more information and education (in particular about the requirements of the core standards) 
would do much to address concerns and PMAS plans to arrange a seminar to inform its 
members. 
 
b. Scheme viability 
 
DM reported on a further approach to local authorities about their understanding of the 
property management market in their areas.  This second approach brought a higher response 
rate of 25 out of a potential 32 local authorities.  The information submitted indicated that 
there are approximately 35 small property management firms operating in addition to the 44 
members of the Property Managers Association Scotland (PMAS).   On the assumption that 
perhaps half of these additional firms might join an accreditation scheme, DM estimated 
potential membership as follows: 
 
PMAS members: 44 (out of 44 - assuming all would join) 
Other private firms  non-PMAS: 18 (out of 35 - assuming c50% would join) 
Housing Associations (HAs): 80 (most recent estimate out of 115 factoring HAs) 
TOTAL: 142  
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Following the previous meeting, RH reported that he had discussed with PKS the possibility 
of the Scottish Housing Regulator taking a role in promoting the principle of membership of 
the accreditation scheme with HAs.    PKS had not envisaged a problem in principle, but had 
advised that the proposal would have to be put to SHR for formal consideration and approval. 
 
With HAs forming such a high proportion of the potential membership, SG suggested that 
they might perceive the scheme as being built on an already highly regulated sector with 
standards which were higher than many others.  There was a possibility that accreditation 
might only be of interest to those HAs who market their factoring services.   However PKS 
did not anticipate a strong reaction from HAs and felt that as a sector they generally took a 
positive approach to new opportunities. 
 
3. PROPERTY MANAGERS: REVIEW OF STRATEGY 
 
RH advised the group that there were three emerging developments which he considered to 

management industry: 
 
a. Recent more detailed exploration of costs, likely take-up and the practicalities of 
switching has given cause for less confidence that voluntary accreditation will prove both 
financially viable and effective within the desired timescale, although it is not possible to 
reach a definitive conclusion at this stage.    In this context RH noted that pressure for 
statutory regulation is likely to increase if accreditation is not seen to be working by 2011. 
 
b. It has become clear that if stronger measures prove desirable, the necessary legislative 
powers will not be within the devolved competence of the Scottish Parliament.  The direct 
regulation of property managers would be a reserved matter requiring legislation passed by 
the UK Parliament, and in these circumstances the Scottish Government would work with 
Westminster to achieve the required solution for Scotland.    There have, however, been two 
further developments which have a bearing on strategy: 
 

 discussions with officials in the UK Department of Communities and Local 
Government (DCLG) have indicated that there is the prospect of legislation to regulate 
the activities of letting and managing agents in England and Wales and it may be 
possible to extend this to include Scotland.   At present it is anticipated that if legislation 
is introduced, it is likely to be during 2011.  

 there are indications that Whitehall officials are more positive about the prospect of 
tailoring reserved legislation to meet the specific circumstances of Scotland and an 
example is current work relating to the Equality Bill. It would be important that 
provisions were suitable for Scotland in view of differences in the nature of property 
management services in England/Wales and Scotland.      

 
c. Third party redress in the form of an Ombudsman service has emerged as an 
alternative model for ensuring that standards are adopted and applied throughout the industry.  
The statutory regulation of estate agents in England and Wales is based on a requirement for 
all estate agents to join an approved Ombudsman scheme rather than imposing controls at the 
point of entry to the market.  This raises the possibility of taking a simplified approach if 

could be achieved within a suitably regulated 
environment. 
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In conclusion, RH considered that new developments and evidence indicated that there might 
be other options for building on the group , particularly around standards and 
redress.  In view of this information he asked the working group whether they wished to 
pause and review their strategic approach to raising standards within the property 
management industry.   
 
The following points were raised during the discussion which followed: 
 
 The group shared concerns about the viability of a voluntary accreditation scheme in 

view of the information obtained about the structure of the industry, potential 
membership figures and the level of membership fees that are likely to be acceptable 
(especially for those already regulated to some extent such as Housing Associations and 
RICS members).  Other related points discussed included 
members of other organisations and the potential for membership fees being passed on to 
clients in the form of higher charges. 

 The reports from DM and LMacD under matters arising (Scheme Viability and PMAS 

estimate of 142 members assumed that all 44 members of PMAS would join an 
accreditation scheme whereas the PMAS annual conference indicated that the figure 
might be considerably less.    

 While the importance of financial viability was recognised, it would be important for the 
group to take a balanced view based on consideration of evidence relating to all the 
factors including effectiveness in meeting objectives.   

 The group should be clear about its motives for recommending any change of direction  
in particular separating the need for a change of approach from the potential opportunity 
which has arisen to legislate through Westminster.     In relation to this point, RH 
clarified that if the model chosen for a tailored regulatory scheme was to duplicate 
accreditation, then a change of approach would be appropriate.         

 The group agreed that if statutory regulation in the future is becoming more likely there is 
merit in exploring whether positive steps now towards regulation might be better than 
moving towards it after accreditation has been tested  especially if this allows a more 
suitable form of regulation which is tailored to the specific requirements of Scotland.   
There was some concern that the opportunity for tailored legislation should not be missed 
and consequently there was support for the idea of trying to gain powers now in case they 
are needed later.    More information would, however, be required about what DCLG 
intend for England and Wales and the prospects of shaping this for Scotland.     

 While the property management sector is relatively small in terms of the number of 
suppliers, its activities affect a large proportion of the population in Scotland and CFS has 
been working towards some form of regulation of the industry for a long time.  CFS is 
therefore concerned that consumers might be left with no protection if stakeholders 
recommend that statutory regulation should be pursued instead of accreditation and there 
are subsequent delays in introducing legislation.     

 Raising standards is an important objective even when a redress route is available as most 
consumers do not wish to encounter the poor standards that will cause them to seek 
redress in the first instance. 

 KB reminded the group that the OFT report on property managers in Scotland had 
identified complaints handling as the main area requiring improvement.  OFT envisaged 
independent third party redress as being central to any regulatory scheme for Scotland 
(whether voluntary or statutory) and playing a key role in raising standards.  As well as 
offering consumers an effective mechanism for complaint, such a mechanism would 
represent only a light burden on those property managers who provide a good service and 
would act as a powerful force for positive change within the sector.  KB felt that if 
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statutory regulation proved necessary stakeholders could still achieve many of their goals 
for the industry by selecting a model which used third party redress as a means of 
enforcing the core standards developed for accreditation.    

 It was noted that the Scottish Government had previously given a strong message in 
support of accreditation and it could be damaging to relations with both suppliers and 
consumers if accreditation was introduced but not given adequate time to prove itself 
effective.   

 There are important differences in the models available for statutory regulation and the 
model adopted for landlord registration (as opposed to landlord accreditation) was noted 
as being one which promoted minimum rather than higher standards. 

 Further investigations and market testing will be required in order to firm up estimated 
membership figures.     In order to obtain meaningful data, a clearer picture of the 
membership fee will be required.       

 
The working group agreed that it should review its strategy in the light of the information 
presented.  However to allow members to consider whether a change of approach was 
required they would need to examine and compare the various options for accreditation and 
statutory regulation in more detail in terms of: 
 

 viability; 
 likely ; 
 likely timescales for demonstrating effectiveness. 

 
It was agreed that the above information would be prepared for the next meeting of the 
working group. 
 
4. CONSUMER ENGAGEMENT STRATEGY 
 
DW introduced a paper which had been circulated.   Part 1 related to options for consumer 
testing of the standards while Part 2 presented options for ongoing consumer engagement by 
the accreditation scheme.  
 
The group welcomed the paper, which they felt would be valuable no matter which strategic 
approach was taken to addressing the problems of the sector.   
 
CFS recommends that consumer testing and engagement should include consumers drawn 
from all sectors of the industry, including self-factoring.  It was suggested that it might be 
very useful to explore the motivations of self-factoring owners who had previously used the 
services of a property manager.    
 
Part 1: it was agreed that arrangements for consumer testing should be implemented as soon 
as possible on the basis recommended  by CFS (CFS to discuss arrangements with Scottish 
Government).   The deliberative workshop is likely to be carried out under the Scottish 
Government umbrella.    
Part 2: as recommended in the paper, it was agreed that CFS should redraft/expand Part 2 for 
consideration by the accreditation body, once it is established. 
 
5. STANDARDS 
 
The working group considered Draft 7 of the core standards, which had been circulated. 
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Standards 12a, 12b and 13: AMcD and LMacD have not yet had an opportunity to discuss 
options for dealing with client accounts and it is hoped that they will be in a position to report 
back to the next meeting.         
 
Standard 13: MO considered that it was not feasible to assign interest earned on client 
accounts to individual clients and consequently this standard would create an 'orphan asset' 
which might be the subject of future litigation, dispute or adverse publicity.  If the interest 
belonged to the property manager to offset overheads, this should be reflected in management 
fees.   LMacD and SB agreed that a disproportionate amount of work would be involved in 
separating client interest.   SB considered that a requirement of this nature could act as a 
barrier to Edinburgh Stair Partnership joining the accreditation scheme as the work involved 
would result in a disproportionate increase in client fees.  DW clarified that for CFS what was 
most important was the principle that the interest should be used for the benefit of clients.     
 
It was agreed that the intention of the standard was to promote transparency and inspire 
consumer confidence.   Standard to be revised to clarify that for float accounts interest earned 
should be used in a way which benefits clients collectively and property managers should be 
prepared to demonstrate this.  
 
Standard 8: clarify wording with LDM.   
 
6. ONLINE LEARNING MATERIALS 
 
The group considered a paper outlining a proposal from Asset Skills Scotland. 
 
They felt that good firms would encourage and support their staff in obtaining suitable 
qualifications, and that the effect of accreditation would be to expand this approach to a wider 
range of firms as the value and benefits of good practice became more generally recognised. 
 
The approach taken by Landlord Accreditation Scotland was discussed and it was agreed that 
the accreditation body had an important role to play in gathering and providing information 
on available training.   However the group considered that this role should be confined to 
monitoring, facilitating and signposting requests and should not extend to the provision of 
training.      
 
7. MEDIATION 
 
The group considered a discussion paper outlining options for mediation.  However it was 
felt that in view of the high cost of mediation, and the fact that redress rather than mediation 
is the most appropriate solution for most disputes relating to property management, the 
proposals for discussion placed too great an expectation on the accreditation scheme.        
 
It was agreed that: 

 The scope of the scheme should extend only to disputes about property management 
issues and should not cover neighbour relations in general. 

 The role of the host should be limited to signposting to free local authority 
community mediation services or telephone mediation provided free of charge by a 
designated Ombudsman service. (Note: as indicated in the options paper we have already 
been advised that some local authorities may not accept property management disputes 
as being within the remit of the community mediation services unless a specific 
arrangement and additional payment is made by the Scottish Government. There is likely 
to be a variation between local authorities in how they deal with requests.)  
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and communication and their establishment should be encouraged.  This has already 
been recognised in the draft core standards, which include a requirement for property 
managers to proactively encourage the establishment of owners associations. 

 The requirement for a free (telephone) mediation service should be built into the 
specification for the provider of third party redress.    

 More information should be obtained about the free telephone mediation available 
 and how this might be built into the 

specification for an Ombudsman service.     
 
 8. DATE OF NEXT MEETING 
 
To be arranged. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Housing Markets & Supply 
November 2009 

268



7 

ANNEX A 
 
 
 

PROPOSED ACCREDITATION SCHEME FOR PROPERTY MANAGERS  
 
 

 
 

5 NOVEMBER 2009 
 
 

LIST OF PARTICIPANTS 
 
 
 

 Consumer Focus Scotland: Douglas White (Senior Policy Advocate) 
 Convention of Scottish Local Authorities: Douglas Munro (Accounts Manager, 

Housing Investment, Glasgow City Council) 
 Edinburgh Stair Partnership: Sarah Burns (Homeowners & Private Rented Services 

Manager, City of Edinburgh Council) 
 Glasgow Housing Association (Management) Ltd  Martin Ogilvie (Executive 

Finance Manager) 
 The Law Society of Scotland: Donald Reid (Conveyancing Committee) 
 Office of Fair Trading: Kyla Brand (OFT Representative in Scotland) 
 Property Managers Association Scotland:  Lorraine  MacDonald (Vice-President) 
 Royal Institution of Chartered Surveyors in Scotland: Sarah Speirs (Head of 

Communications) 
 Scottish Federation of Housing Associations:  Sheila Gilmore (Consultant for 

SFHA factoring Good Practice Guidance) 
 Scottish Government: Lucile Rankin (Property Advice Division); Simon Stockwell 

(Family and Property Law); Roger Harris and Shona Keenan (Housing Markets & 
Supply) 

 Scottish Housing Regulator: Pamela Kellock-Shetty (Policy & Corporate Services) 
 
 

 
APOLOGIES 

 
Colin Baxter (Trading Standards) 
Lionel Most (The Law Society) 
Alison McDiarmid (GHA Management) 
Natalie Sutherland (Chartered Institute of Housing Scotland) 
Jennifer Wallace (Consumer Focus Scotland) 
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CORRESPONDENCE FROM THE LOCAL GOVERNMENT AND COMMUNITIES 
COMMITTEE TO PATRICIA FERGUSON MSP 

 
 
 
Thank you for your oral evidence to the Committee as Member in Charge of the 
Property Factors (Scotland) Bill on 29 September, when you were supported by Mr 
Dailly of the Govan Law Centre. 
 
There were two areas of the Bill touched on at that evidence session where the 
Committee would find it very helpful in its Stage 1 consideration if you could provide 
more detailed information to the members. 
 
At the meeting Mr Dailly said in his oral evidence that the PRHP dealt with fewer 
than 100 cases per annum in its first one or two years of operation. Are you able to 
provide figures on the workload of the Private Rented Housing Panel (PRHP), and 
the number cases that go forward to the Private Rented Housing Committee for 
adjudication, on an annual basis?  It would also be helpful if could give a figure for 
the annual running costs to provide the service. 
 
In further evidence to the Committee, Mike Dailly said that the small claims courts 
were “swamped by property factors raising actions for payment” and that “small 
claims courts up and down Scotland are dominated by cases involving property 
factors”.  I appreciate it may be difficult to gather this evidence but I would welcome 
any information you could provide on the number of civil actions initiated in the 
sheriff court, including the small claims court, which involve a property factor, either 
as a pursuer or defender.  We would also welcome any information you could 
provide on the average cost of the court proceedings in such cases. 
 
I appreciate that this is a very tight timescale but it would be very helpful if you could 
respond by the Friday 15 October, as a draft stage 1 report is currently being drafted. 
 
 
6 October 2010 
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SUPPLEMENTARY SUBMISSION FROM PATRICIA FERGUSON MSP 
 
1. The Local Government and Communities Committee wrote to me asking for further 

information following the last evidence session on the Property Factors (Scotland) 
Bill. 
 

2. I hope the following information is helpful: 
 

3. I understand that the PRHP panel's 2010 report is not due to be published until 
November. This report is laid before Parliament by Ministers. 
 

4. The latest figures we have are for 2008/2009 and are as follows: 
 
 

5. 2008 - First full year of the Repairing Standard 
 

6. In the course of the first full year of the Repairing Standard legislating there were: 
 
 115 applications received 
 50 withdrawn 
 25 RSEO's made 
 11 landlords complied with inspection of the property 
 12 Certificates of Completion issued 
 5 mediations, of which 4, resulted in an agreement being made. 

 
http://prhpscotland.gov.uk/prhp/files/PRHP%20ANNUAL%20REPORT%20(final%20ver
sion).pdf 
 
7. As regards statistics for the sheriff court, I am afraid that the Scottish Courts 

Administration does not provide this level of breakdown and analysis.   
 
 

8. I hope that this information helps. 
 
 
Patricia Ferguson 
 
18 October 2010 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 39 Session 3  
 

Meeting of the Parliament 

Wednesday 8 December 2010 
 
 
 

Note: (DT) signifies a decision taken at Decision Time. 

Property Factors (Scotland) Bill: Patricia Ferguson moved S3M-7531—That the 
Parliament agrees to the general principles of the Property Factors (Scotland) Bill. 

After debate, the motion was agreed to (DT). 
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Property Factors (Scotland) Bill: 
Stage 1 

The Deputy Presiding Officer (Alasdair 
Morgan): The next item of business is a debate 
on motion S3M-7531, in the name of Patricia 
Ferguson, on the Property Factors (Scotland) Bill. 
Time is fairly tight for this debate, so members 
should stick to the indicated time limits. Patricia 
Ferguson has 11 minutes to speak to and move 
the motion. 

15:35 
Patricia Ferguson (Glasgow Maryhill) (Lab): I 

am pleased that we are debating the Local 
Government and Communities Committee’s stage 
1 report on the Property Factors (Scotland) Bill, 
and I would like to thank the committee for its 
careful consideration of the bill. I also thank the 
committee clerks and the staff of the Scottish 
Parliament’s non-Executive bills unit for their 
professionalism and sage advice; my constituency 
office staff, who have all developed a fair degree 
of expertise on the issue over the past few years; 
Mike Dailly of Govan Law Centre, not only for his 
help in getting us to this point but for championing 
in the courts those who have found themselves at 
the mercy of unscrupulous property factors; and 
the Evening Times and The Herald, whose 
campaigning work on the issue has given many 
people the courage to challenge bad factors and 
offer their experiences as evidence of the need for 
legislation. 

I will spend most of my time addressing issues 
that were raised by the committee in its report. 
Before I do that, however, it is right to reflect on 
the reasons why legislation is necessary. On 
previous occasions, I have highlighted the 
situations that have been faced by my 
constituents, but I make no apology for doing so 
again, because the situation has not changed and 
will not change until the Parliament passes 
legislation that prevents rogue factors from 
operating as they currently do.  

I have spoken before of Mr and Mrs A, who 
were being sued by their factor, and of Mr B, 
whose initial debt was grossly inflated by the 
addition of administration fees and charges for 
letters that were sent to him regarding his debt. 
Today, I will tell members about a constituent of 
mine who has had major problems with their 
factor, whose name, for the record, is Walker 
Sandford Property Management.  

Walker Sandford wrote off £10,760 in charges, 
consisting of monthly compound interest, weekly 
reminder letters costing £15 plus VAT, and an 
assortment of legal fees. The original bill was for 
£536, but the sum quickly mushroomed to several 
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thousand pounds. Walker Sandford commenced 
an action for payment of the debt at Glasgow 
sheriff court. The action was defended by Govan 
Law Centre on behalf of my constituent, and the 
action was dropped when Walker Sandford agreed 
that the actual debt was only £536. However, after 
dismissal of the action, Walker Sandford continued 
to add compound interest and charges to the 
earlier disputed bill. Interest charges in excess of 
£300 were added to the bill every month. Govan 
Law Centre applied for civil legal aid to enable my 
constituent to bring an action for declarator and 
interdict in the Court of Session. However, before 
that could be completed, Walker Sandford wrote 
off the entire bill of £10,760.  

That is just one case, and one particularly bad 
factor, but there are many more cases. Only last 
week, a constituent came to see me on behalf of 
the residents of the development in which she 
lives. Two years after changing factor because of 
problems with the original one, they find that the 
problems are even greater than they were.  

I know, too, from inquiries that I have received, 
that this is not just a Glasgow or west of Scotland 
problem and that there are difficulties across the 
country. People are looking to us to do what 
Parliaments do and provide them with legislation 
that will provide a remedy and safeguards. 

I sincerely believe that we need to have an 
accreditation scheme that is underpinned by 
legislation, and I am pleased that the committee 
has agreed that a voluntary scheme will not work. 
That concept underpins everything else that the 
bill aims to do, so it is important that we establish 
that principle.  

Members of the committee were rightly 
concerned that we should be clear about who will 
be covered by the bill, so I emphasise that land 
maintenance companies are covered. I 
deliberately worded the bill to say that the 
definition includes 
“a person who owns and manages or maintains land which 
is available for use by the owners of any adjoining or 
neighbouring residential properties (but only where the 
owners of those properties are required by the terms of the 
title deeds relating to the properties to pay for the cost of 
the management or maintenance of that land).” 

That makes it very clear who is covered. 

On the point about the information that property 
managers are to supply for the purposes of 
registration, I understand the committee’s 
concerns about the disclosure of a company’s 
property portfolio. The point of that requirement is 
to ensure that those who are factored by a 
company can be notified that their factor has been 
deregistered in the unlikely event that that occurs. 
If we do not include that provision, they may be left 
in the dark and unable to make alternative 

arrangements. However, the committee is right to 
suggest that the database should be updated only 
on a yearly basis, rather than immediately a 
change occurs. I will seek to clarify that provision 
at stage 2. I propose that the information should 
remain confidential and should not be published. 

One of the most debated points in the 
committee’s report is deregistration, which I accept 
is the thorniest issue that we must grapple with. 
Deregistration must be the ultimate sanction and, 
given the other provisions in the bill, I view it as a 
last resort. The measure will be used only when a 
property factor exhibits a sustained failure to 
provide an appropriate service, when the home 
owner housing committee recommends to 
ministers that deregistration is justified and after 
the factor has been afforded the opportunity to 
make representations. I recognise that factors are 
concerned that the provision might prevent them 
from recouping moneys that are fairly due to them. 
That is certainly not my intention, and I will review 
and amend the provision if necessary. 

I would expect that ministers would serve notice 
of their intention to deregister a factor in order to 
provide home owners with the opportunity to 
select a new factor prior to the deregistration 
taking effect. 

I accept, and am acutely aware, that land 
maintenance companies are an added 
complication in that regard. Members will be 
aware that work has been on-going in that area, 
not least among some of the organisations that 
have lobbied us and given evidence to the 
committee. I am planning—and have started—to 
work with those organisations to lodge 
amendments at stage 2 that I hope will address 
what is a particularly difficult but very interesting 
and concerning element of the property factor 
system. 

On enforcement, I expect that, as with any 
criminal activity, non-compliance could be reported 
to the police and action could be taken in the usual 
way. Again, I will review that element of the bill 
and amend it if necessary. 

In order to make the system as transparent as 
possible, I intend to lodge an amendment that will 
replicate the system that the Government 
proposes for landlord registration, whereby a 
registration number or symbol—I tell the Minister 
for Housing and Communities that we can have 
that debate any time he likes—is used to identify 
those companies that have successfully 
registered. 

The committee report seeks more detail on the 
code of conduct. I emphasise that I do not intend 
to reinvent the wheel in that regard. Since March 
2009, the Scottish Government has been working 
in partnership with the property management 
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industry and other key stakeholders through its 
working group. The working group has developed 
and consulted on core standards for a voluntary 
accreditation scheme. Those standards cover 
issues such as communication and consultation, 
financial obligations, debt recovery and insurance, 
contractors and repairs and complaints resolution. 

Many positive responses and suggestions came 
from the recent consultation, not least one of the 
most common suggestions, which is that 
accreditation should be compulsory. I believe that 
that body of work ensures that the Government is 
well placed to fulfil the requirements of my bill and 
that it can prepare a code of conduct for 
introduction when statutory regulation comes into 
force. 

There has also been discussion about the 
mechanism for dispute resolution. We all agree 
that there needs to be such a mechanism. Where I 
differ from the minister and the Property Managers 
Association Scotland is on what that mechanism 
should be. I believe that the existing home owner 
housing panel is best placed to deal with the 
complexity of the cases that will arise. I have 
provided the Presiding Officer with a detailed 
account of the likely costs, which I am pleased he 
has accepted and which I am sure can be shared 
with the committee. 

I hope that I have addressed most of the issues 
that are raised in the committee’s report. If I have 
missed any, I will try to address them in my closing 
speech. 

I move, 
That the Parliament agrees to the general principles of 

the Property Factors (Scotland) Bill. 

15:45 
Duncan McNeil (Greenock and Inverclyde) 

(Lab): I am pleased to be taking part in the debate 
as convener of the Local Government and 
Communities Committee. We were the lead 
committee that looked at Patricia Ferguson’s bill. I 
thank all the witnesses who provided the 
committee with evidence and I express my thanks 
to my colleagues on the committee for their input. I 
also thank our hard-working clerks and 
researchers. I pay tribute to Patricia Ferguson for 
her work in bringing the bill to the Parliament. 

As we all know from our constituency case load, 
problems with property factors are on the 
increase, and one of the problems is that the 
sector remains unregulated. The subject of the 
disputes that can arise between factors and their 
clients include the lack of financial transparency, 
hidden commissions and the unspecified charges 
to which Patricia Ferguson alluded. We have all 
heard of the £30 replacement light bulb and other 
such charges. However, property factors face a 

different set of problems, such as non-paying 
residents, absentee landlords who have little 
interest in their properties, and poor maintenance 
of common areas. Disputes can arise over 
relatively small matters, but they can escalate, 
occasionally as far as court proceedings. 

One of the main proposals in the bill is that 
property factors will have to be registered. That 
will put them on the same footing as landlords in 
both the private and social rented sectors, who are 
subject to a statutory registration scheme. During 
its stage 1 consideration of the bill, the committee 
acknowledged the work that the Scottish 
Government and a stakeholder working group are 
doing to consider a national voluntary 
accreditation scheme for property factors. The 
stakeholder group believes that the voluntary 
scheme is so far forward in its development that it 
should be introduced, with a statutory scheme 
being delayed and implemented only if the 
voluntary scheme is unsuccessful. The counter-
argument is that, unless a statutory scheme is 
introduced, factors who provide a poor service, 
who are the least likely to register, will continue to 
operate and provide an inadequate service to 
consumers, as no sanctions or standards of 
service will be set for unregistered property 
factors. 

On the balance of the evidence, the committee 
agreed with the view that a voluntary accreditation 
scheme would ultimately be unsuccessful in 
dealing with the problem of so-called rogue 
factors. The committee therefore supports the 
introduction of a statutory framework as proposed 
in the bill. 

We heard arguments that local authorities and 
registered social landlords should be exempt from 
paying a registration fee, but we recognise that, if 
those groups were exempt, more of a burden 
would fall on the remaining property factors. We 
also heard in evidence that RSLs are already 
subject to high levels of regulation and that the 
provisions in the bill would just add another layer 
of regulation. The committee took the view that, 
despite the continuing efforts to address the 
shortcomings in factoring services, tenants who 
live in social housing still have problems with 
RSLs and local authorities that provide such 
services, so they should be included in the 
definition of “property factor” in the bill. The 
committee also recognised that it is important that 
land maintenance companies are included in the 
definition. Although such companies manage, own 
and maintain land, the bottom line is that they are 
also property factors and have to be included. 

The final sanction for property factors who 
continually fail to come up to scratch would be to 
take them off the register. However, the committee 
thought that that might lead to problems. Although 
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we recognised that such a move would be a last 
resort, we felt that issues arose with regard to the 
area where a factor was deregistered. After all, a 
factor might have a number of clients over a wide 
geographical area and might be in serious dispute 
with a client group in one area but not in another. 
In evidence to the committee, the Minister for 
Housing and Communities summed up the 
difficulty when he said: 

“if you deregister a local authority, which is quite possible 
under the bill, what happens? There is no answer.”—
[Official Report, Local Government and Communities 
Committee, 22 September 2010; c 3470.]  

Moreover, deregistration poses a number of 
complex legal issues with regard to maintenance 
companies that own the land and can be 
responsible for providing factoring services for 
woodland areas, sustainable drainage systems 
and other items of infrastructure. As a result, we 
felt that the bill had to be sufficiently clear to 
ensure that there were no unintended 
consequences, such as home owners being left 
without a factor or issues arising from 
deregistering a land-owning maintenance 
company. Indeed, as we know from our case load, 
those who do not have a factoring contract also 
look to us to help them to resolve some of these 
issues. 

We know that the bill gives Scottish ministers 
the power to set the time and date for a factor to 
be taken off the register. However, although we 
acknowledge Patricia Ferguson’s argument that a 
date could be set that would give people enough 
time to make other arrangements to ensure they 
were not left without a factor and would allow 
anyone removed from the register to appeal the 
decision, we think that that might not be enough. 
As a result, we suggest that the member look at 
other solutions such as giving ministers the power 
to remove someone only when they are satisfied 
that transitional arrangements have been put in 
place. We look forward to representations being 
made and these issues being clarified by the 
member at stage 2. 

A code of conduct will be key to improving 
property factors’ performance and, under the bill, 
ministers will be able to prepare such a code to set 
out the standards that are expected of the 
industry. That will definitely serve a useful role and 
help to drive up standards. However, because the 
code will be introduced through secondary 
legislation, the bill contains nothing that witnesses 
could comment on, and we support the 
requirement for ministers to consult on a code 
before it is laid before Parliament. 

The failure to resolve disputes has been one of 
the biggest problems between factors and their 
clients. The committee heard about factors not 
responding to letters or phone calls, unitemised 

billing, unexplained charges and high insurance 
charges. Consumers are frustrated and feel that, 
unless they resort to court action, which as we 
know is unpredictable, very expensive and not 
very satisfactory, they are powerless. Property 
factors themselves feel similarly frustrated and, to 
break the cycle, the bill proposes a dispute 
resolution procedure through the creation of a 
home owner housing panel and home owner 
housing committee, which will be similar to the 
existing private rented housing panel and private 
rented housing committees. The minister said that 
he would prefer an ombudsman system to what is 
proposed in the bill.  

There is clearly a need for some kind of dispute 
resolution procedure. However, in the current 
financial climate, we have to be aware of the costs 
to the public purse. Because the panel will be 
demand led, working out how much it will cost to 
set up has been problematic. That said, the same 
can be said of the ombudsman option and we 
have called on both the member and the minister 
to provide further information on both options. 

Overall, we recognise that the bill’s main 
purpose is to create a statutory framework to 
protect the interests of home owners contracted to 
property factors and agree with the member that 
legislation is needed for such a scheme to work. 
Although we have highlighted a number of areas 
that need further consideration or amendment, we 
recommend that the bill’s general principles be 
agreed. 

15:55 
The Minister for Housing and Communities 

(Alex Neil): I welcome the opportunity to debate 
the Property Factors (Scotland) Bill, which was 
introduced to the Parliament by Patricia Ferguson. 
The Government recognises the need for action to 
improve standards in residential property 
management, or factoring services, in Scotland. 
Improving the condition of the common parts of 
housing in the private sector is one of our key 
priorities, and it is clear that property managers 
have a crucial role to play in that. 

The quality of service that some residential 
property managers provide is a matter of concern 
to the Parliament and the Government. Duncan 
McNeil and Patricia Ferguson have already 
expressed concern about that quality, and I know 
that previous Administrations over the past seven 
years felt that that was a problem. 

Back in 2003, the housing improvement task 
force recommended that a national voluntary 
accreditation scheme for property managers 
should be set up. More recently, in 2009, the 
Office of Fair Trading published a report that 
concluded that some form of self-regulation of the 
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industry should be introduced in order to improve 
the quality of services that are available to home 
owners. As members will be aware, the Scottish 
Government has acted on those recommendations 
to develop a voluntary accreditation scheme for 
property managers and land maintenance 
companies, but we now accept that a statutory 
approach is appropriate. As I have said to both 
Patricia Ferguson and the committee, we support 
the aims and general principles of the bill. 
Consensus is growing both within the chamber 
and outside it on a statutory approach to the 
regulation of the property management and land 
maintenance industry being required, and we are 
comfortable with that. 

Although the Government, like the committee, 
supports the general principles of the bill, we 
believe that there are a number of issues that 
require greater clarity. Duncan McNeil made 
points about many of those issues on behalf of the 
committee. We believe that drafting improvements 
are required to make the bill more effective and to 
avoid unintended consequences, and that there 
are provisions in the bill that, if they are unaltered, 
are likely to be unworkable and run the risk of 
failing to live up to the consumer’s reasonable 
expectations for effective action. 

Since the Government submitted its evidence to 
the committee in June, I have been consistent on 
the areas in the bill that require further 
consideration. Since then, I have set out in more 
detail to the committee and the member in charge 
of the bill the issues that require further 
consideration. I have already offered Patricia 
Ferguson the advice and support that my officials 
and I can provide to help her to make the bill as 
effective as possible and to achieve the aims that 
we all want to see achieved. A wide range of 
stakeholders have also offered their views and 
suggestions at stage 1 on how the bill could be 
improved. I am interested in hearing about the 
amendments that Patricia Ferguson proposes to 
lodge in light of all the input that she and the 
committee have received. 

Amendments are required to a number of the 
bill’s provisions. The three principal challenges 
are: issues relating to the definition of “property 
factor”; the consequences of deregistration for 
both the factor and the consumer; and the means 
of dispute resolution, which Patricia Ferguson and 
Duncan McNeil have referred to. 

We believe that the definition of “property factor” 
in the bill fails to cover all the organisations that it 
should cover. For example, the current definition 
does not cover cases in which land maintenance 
companies own the land but home owners are 
obliged to pay for its upkeep. During stage 1, there 
seemed to be almost complete consensus that the 
bill should cover those land maintenance models, 

but it appears that they are not covered in the 
current drafting. 

If a factor or land maintenance company were 
removed from the register, unintended 
consequences would arise from section 9 in 
particular, if it stays as it is drafted. Some of the 
points are legal and some are practical. I know 
that many of the issues were raised in evidence to 
the committee, and Duncan McNeil mentioned 
some of them in his speech. 

On the legal side, if a factor or land 
maintenance company were deregistered, there 
might still be obligations in the title deeds for 
residents to use and pay that factor. Surely the bill 
should say that any such obligations would cease 
to have effect. I have been advised that there are 
difficulties in the interactions between the bill and 
the terms of the Title Conditions (Scotland) Act 
2003. I have written to Patricia Ferguson on that, 
and I hope that we can agree amendments at 
stage 2. 

On the practical side, I will give one example of 
an issue that could arise if a factor were 
deregistered. If the body being deregistered were 
a land-owning land maintenance company, it is not 
clear what would happen to the ownership of the 
land and whether the residents would be entitled 
to appoint a new factor. 

The third major issue about which we have 
concerns relates to dispute resolution. Many of the 
points have already been covered by Patricia 
Ferguson and Duncan McNeil. I will try to go into 
them in more detail in my wind-up speech but, 
generally speaking, we would prefer the adoption 
of an ombudsman system, such as the existing 
property ombudsman, rather than the proposal in 
the bill.  

We are supportive of the bill in general terms. If 
the issues are addressed properly at stage 2, the 
bill can be improved dramatically and made much 
more effective. At the same time, we can proceed 
consensually with the aim of achieving the 
intended consequences of the provisions, rather 
than, as has happened too often in the past, 
unintended consequences that the Parliament 
subsequently has to correct. I agree with the 
committee that we should agree to the general 
principles of the bill, but let us work together to 
improve it substantially at stage 2. 

16:01 
Mary Mulligan (Linlithgow) (Lab): I, too, am 

pleased to take part in the stage 1 debate on the 
Property Factors (Scotland) Bill. I congratulate 
Patricia Ferguson on getting the bill to this stage, 
and I thank Mike Dailly of the Govan Law Centre 
for his contribution and support. No MSP in the 
Parliament will not at some time have been 
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contacted by a constituent who is having problems 
with their property factor. However, it was the 
experience of Mike Dailly and other legal 
colleagues that showed the need for a legislative 
solution to the problems. Since Patricia Ferguson 
led a debate in the Parliament on the issue earlier 
this year, the Local Government and Communities 
Committee has worked hard to examine the bill’s 
proposals. I think that all members are supportive 
of the policy intention but, as is often the case with 
proposed legislation, the detailed discussions 
have been about ensuring that parts of the bill 
deliver those intentions. I thank the witnesses who 
have helped the committee. 

As we would expect of a bill from Patricia 
Ferguson, the bill is clear and logical in what it 
seeks to achieve. It seeks a statutory framework 
for property factors, registration of those property 
factors, a code of conduct, a framework for dispute 
resolution and an ability to deregister property 
factors that is linked to a power for people to 
switch factors. Before I turn to some of the key 
issues, I acknowledge the Scottish Government’s 
work in considering a voluntary accreditation 
scheme. It appears as though the Government 
was heading in the same direction as Patricia 
Ferguson’s bill. I suppose that the only surprise is 
that it has taken so long, although I appreciate the 
contribution that the minister has made to the 
debate. 

The bill starts at part 1 with the provision of a 
register of property factors, which will be available 
for public inspection. At that early stage, the 
committee came across its first challenge, when 
some people questioned whether land-owning 
property factors should be part of the register. The 
previous speakers in the debate have referred to 
that issue. Given that the activities of land-owning 
property factors are similar to those of what we 
might call traditional property factors, it became 
clear to me early on that they should be included. 
My experience of property factors has very much 
been with those land-owning factors. In my 
constituency, I do not have the kind of traditional 
tenements that are found in Patricia Ferguson’s 
Maryhill constituency or here in central Edinburgh. 
In Linlithgow, property factors are in the new 
estates. They manage flatted properties, but they 
also manage open spaces, including play parks, 
wooded areas and drainage facilities and, in the 
majority of cases, they own that land. They fulfil 
their role in the same way as a traditional property 
factor. I agree with others that there is an 
unresolved issue to do with how a property factor 
could be switched if they own the land. I will come 
back to that. The committee is correct to say that 
all property factors should be included in the 
register, whether or not they own land. 

I agree with Consumer Focus Scotland, which in 
its helpful briefing for the debate welcomed the 

definition of “property factor” in section 2. It 
recognised that there might need to be further 
amendments at stage 2 to fully encompass the 
land-owning property factors. I give this assurance 
to the chamber: should we not be able to resolve 
the issue through the amendments that Patricia 
Ferguson spoke about today, I pledge that Labour 
will introduce further measures to ensure that that 
group of property factors is included, should we be 
in a position to do so after the May election. 

Another issue that arose was whether local 
authorities and housing associations that have a 
property factor function will need to register, given 
the other ways in which they are regulated. The 
committee is correct to say that, where local 
authorities and housing associations have that 
role, they should be registered in the same way as 
other property factors. 

Time does not allow me to go into detail on 
issues such as dispute resolution, switching 
factors and the code of practice. I am sure that 
other speakers will cover many of those areas. 
Fortunately, or perhaps unfortunately for some, I 
will be closing the debate on behalf of the Labour 
Party so I will have an opportunity not just to 
respond to the debate but to pick up on any issues 
that I feel need further elaboration. However, at 
this stage, on behalf of the Labour Party, I am 
happy to support the general principles of the bill. 

16:07 
David McLetchie (Edinburgh Pentlands) 

(Con): Like other members, I congratulate Patricia 
Ferguson, the bill’s sponsor, on her persistence 
and dedication in bringing this measure to 
Parliament and, I might also say, on her 
determination to make it through from Glasgow for 
this debate, notwithstanding the disruption to rail 
services. 

The Parliament last debated the subject in 
March this year. At that time, I said that the 
Conservatives would give fair consideration to the 
bill and measure its proposals against the 
alternative of a voluntary accreditation scheme 
that the Scottish Government was pursuing with 
stakeholders in the sector in line with the 
recommendation made in the report of the Office 
of Fair Trading, which has been alluded to. 

In that context, it is worth noting that the OFT 
report recommended that such a scheme should 
be up and running within 18 months and, should it 
not prove effective within two years, that the 
Parliament should legislate for a statutory scheme. 
Those of us who were prepared to give a fair wind 
to a voluntary accreditation scheme have been 
badly let down by both the Government and the 
sector. Despite the urgency of the OFT 
recommendation, we have seen a leisurely 
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approach, suggesting a casual indifference to the 
problems that have been highlighted, or an 
inability in the sector to sort itself out. For 
example, for a group that was launched in May 
2009 to take over a year to launch a public 
consultation on core standards for an accreditation 
scheme is clear evidence of procrastination. 

Members will recall the minister’s rather 
defensive performance in our debate last March 
on the subject of timescales. Now we have 
learned from the minister, in evidence given to the 
committee, that the Government will devote no 
more resources to progressing the accreditation 
scheme while the bill is being considered by 
Parliament. 

All that suggests that the Government has given 
up on voluntary accreditation, but we as a 
Parliament certainly cannot give up on the many 
people who receive a poor standard of factoring 
services or who—worse still—are victims of the 
appalling sharp practices that have been 
described graphically by Patricia Ferguson today 
and by other members in other parliamentary 
debates. 

In evidence to the committee, Consumer Focus 
Scotland said: 

“We are still hopeful that a scheme”— 

the accreditation scheme— 
“will be established soon, but it has been a long process to 
get here ... there seems to be a reluctance among those in 
the industry to take ownership of the scheme. So we are 
now of the mind that the consumer interest in the market 
would be best served by some form of statutory 
regulation.”—[Official Report, Local Government and 
Communities Committee, 15 September 2010; c 3415.] 

That sums up my view and that of my 
Conservative colleagues. 

I welcome the bill’s wide scope and its intention 
to include registered social landlords and land-
owning maintenance companies—which have 
been much discussed—even if drafting 
amendments might be required to bring them fully 
within the bill’s scope. 

I also welcome the fact that the registration 
scheme will sit on top of a statutory code of 
conduct that will set out the service standards that 
owners and tenants can expect. I have no doubt 
that that can build on the Herculean labours of 
those who participated in the voluntary 
accreditation scheme group, but—I trust—with a 
good deal more urgency than they have evidenced 
so far. With a statutory code of conduct, the 
Scottish Government of whatever complexion will 
at least have a responsibility as the driver of a 
code of conduct rather than the facilitator of a 
voluntary scheme, which I suspect is half the 
problem. 

Of course, what I have said does not mean that 
the bill in its present form is perfect. Several 
concerns were expressed in evidence to the 
committee, are highlighted in its report, have been 
described today by Patricia Ferguson, Duncan 
McNeil, the minister and Mary Mulligan and—I 
have no doubt—will be described by members 
who follow me. We need to ensure that 
appropriate transition measures are in place if a 
property factor is deregistered. A genuine debate 
must be had about the appropriate dispute 
resolution mechanism. On balance, I prefer the 
option of using the home owner housing panel as 
the appropriate body, rather than the ombudsman 
scheme, which the Government prefers. 

It is to be hoped that a registration scheme will 
improve standards among service providers, but I 
believe firmly in the power of the market as a 
driver of standards. One issue that remains to be 
addressed properly is the barriers to switching 
property factors, which exist as a result of 
entrenched title conditions that favour the status 
quo and, in many instances, the factor that the 
developer of an estate or block of flats selected. 

The relevant legislation is complex—it involves 
the Tenements (Scotland) Act 2004 and the Title 
Conditions (Scotland) Act 2003, which the 
Parliament has passed. However, an overriding 
statutory provision is needed to facilitate the ability 
to switch factors on a majority vote of the property 
owners who cast their votes. I appreciate that 
Patricia Ferguson’s bill does not cover that and I 
suspect that the issue requires a more thorough 
review of existing law. However, I noted that the 
minister referred to the 2003 act in the context of 
land-owning maintenance companies. Perhaps 
that is an avenue for further examination. 
Whatever happens, if need be, I hope that an 
incoming Government will consider the wider 
competition-driven requirement as a priority for the 
next parliamentary session. 

I support the bill, which enjoys wide public 
support, if my mailbag is anything to go by. 
Patricia Ferguson has struck a chord with her bill 
and I look forward to it proceeding at subsequent 
stages. 

16:14 
Jim Tolson (Dunfermline West) (LD): The 

Liberal Democrats welcome the member’s bill that 
Patricia Ferguson has introduced and offer our 
congratulations to her. I also congratulate the 
clerks, witnesses and committee members, all of 
whom contributed significantly to get the bill to this 
stage. 

The bill aims to provide home owners with 
much-needed protection from factoring companies 
who overcharge, do little of the work that they are 
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contracted to provide and put every obstacle and 
excuse in place when it comes to resolving a 
dispute with residents. We hope that the bill will 
raise standards in the property management 
industry, albeit that some of its detail will need to 
be looked at more closely at stage 2 if residents’ 
concerns are to be overcome. 

Since the mid-1990s, developers have engaged 
factoring companies to maintain common areas 
and to charge residents for that service. They 
have done that by writing into title deeds that 
residents jointly own common areas and should 
seek to have a factoring company to maintain 
such areas. The usual situation is for the factor to 
be engaged initially by the developer. That means 
that rather than, for example, paying an up-front 
fee for in-perpetuity maintenance to the local 
authority, the developer hands on responsibility to 
the people who purchase their new home. Many 
such purchasers subsequently claim that their 
lawyer, estate agent or, indeed, developer did not 
inform them of the on-going costs that are 
associated with their new property. To add insult 
to injury, in recent years a new model has become 
quite common, in which the factor owns the 
common areas of land within a new development 
and is legally able to charge residents for the 
maintenance of the land and equipment that the 
factor owns. 

As a member of the Local Government and 
Communities Committee, which is the designated 
lead committee for the bill, I have had the 
opportunity to examine the evidence that was 
presented by a range of bodies including factoring 
companies, housing associations and consumer 
bodies. We also took evidence from concerned 
residents and from the Minister for Housing and 
Communities. The committee supports the general 
principles of the bill subject to further examination 
of a number of issues. In our stage 1 report, we 
noted the clear evidence that testified to the 
problems that members of the public encounter 
with property factors. Some of the problems relate 
to the maintenance of shared parts of a building—
for example, the stairwell in a block of flats. Other 
problems relate to the maintenance—or, some 
would say, the lack of it—of public open spaces 
and equipment. 

The large volume of complaints that I receive in 
my constituency makes me certain that any 
existing or proposed voluntary accreditation 
scheme will not address the problem of factors 
that provide a poor service to consumers. We 
need to proceed with a statutory framework to 
regulate property factors and provide a reasonable 
quality of service to residents who own or use land 
or property that is maintained by a factor. 

Part 1 of the bill places a duty on Scottish 
ministers to prepare and maintain a register of 

property factors. In order to be added to that 
register, the property factor must be considered to 
be a “fit and proper” person. That means that they 
can be removed from the register if they fail to 
comply with the code of conduct or any order of 
the proposed home owner housing committee. 
Registration can also be refused. As other 
members have said, the issue of deregistration 
raises some significant questions. If a factor fails 
to meet the standard and is removed from the 
register—that will take place only once dispute 
procedures have been exhausted—where will their 
removal leave residents? Clarity is needed to 
ensure that there are no unintended 
consequences in that regard. 

The code of conduct will serve a useful role in 
setting out the standards that are to be expected 
from property factors. However, more detail is 
required on the standards that should be included 
in the code, as well as on how it can improve the 
service standards that property factors provide, 
without referring to reserved matters. 

As all members will be aware from our work in 
our constituencies, property factoring issues affect 
many people throughout Scotland; the problem is 
not only in our cities. Around 225,000 house 
owners in Scotland are forced to use property 
factors to carry out repair and maintenance 
responsibilities in their estates. As things stand, it 
is extremely difficult to progress a dispute with a 
factor. Owner-occupiers can find themselves 
legally boxed in and unable—at least in practical 
terms—to get out of a contract with an 
unsatisfactory property factor. 

The Scottish Government’s plans for a 
voluntary, industry-led accreditation scheme for 
property managers do not go far enough. The 
Government has stated that it will impose statutory 
measures should this prove necessary. It is clear 
that such mandatory measures are required now. 
There is cross-party support for taking action in 
this area, although opinion is split on whether a 
voluntary scheme should be tried first. We share 
the view of the Office of Fair Trading that a 
voluntary scheme gives people no effective means 
of redress if things go wrong. At the very least, a 
statutory accreditation scheme should be ready to 
be enacted should that happen. 

The Liberal Democrats welcome Patricia 
Ferguson’s bill and are content to support it at 
stage 1. 

16:20 
Sandra White (Glasgow) (SNP): I, too, 

congratulate Patricia Ferguson and thank her for 
introducing the bill. As one of the original 
signatories to the bill proposal, I am pleased to 
speak in this debate and to support the bill at 
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stage 1. Like other members, I have no doubt that 
some—not all—factors do not give a good service. 
We have heard from many organisations on the 
issue. David McLetchie mentioned the Office of 
Fair Trading, which carried out a study of factoring 
that revealed that a substantial number of people 
were not satisfied with the service that they 
received. 

Patricia Ferguson gave the example of a case 
that she has encountered. All of us deal with a 
huge number of cases that relate to factoring. As 
someone who stays in a factored property, I know 
at first hand just how difficult it is to get any service 
from factors, although I will not name any of the 
factors that were involved. 

I will give some examples of issues that I have 
encountered. Duncan McNeil mentioned cases of 
light bulbs costing £30, but I will highlight one 
issue that is raised with me and, I think, all other 
members. People get really frustrated, upset and 
angry when they receive a bill that is not detailed; 
when they phone the factors to ask for details, 
they are told that they must pay the bill as it 
stands, although they do not know what they are 
paying for. There is a particular problem with 
factors using preferred contractors. Even when 
tenants and residents look for contractors that can 
do the job more cheaply, factors will not accept a 
quote from them; basically, they go for the highest 
price. In some cases—not all—a percentage of the 
costs goes to the factor and not to the contractor. 

Another issue is competitive tendering. When 
people ask their factor whether it has sought 
tenders from three contractors, they are told that it 
has not, because it has its preferred contractor. 
However, when people look around, they may find 
that the contractor that they wanted could do the 
work for half the price that their factor’s contractor 
is offering. Issues of that kind really frustrate and 
annoy the people who are required constantly to 
pay such bills. 

As has been said, people may be sent letters 
with a charge of £30 or £35 to say that they are 
two days behind in paying their factor’s fees. 
There is absolutely no understanding of how 
people have to live and of how angry they get 
when they are trying to get repairs done. When 
people have bought flats in properties that include 
residences that have been let privately, it is very 
difficult for them to get the factor to contact the 
landlord, to ensure that they pay their share of any 
bills. 

Although I am very supportive of the bill, there 
are some issues that I want to raise. Patricia 
Ferguson will understand that my points are not 
intended as a criticism of the bill. However, like 
other members, in the limited time that I have I 
would like to explore some issues further. 

The most important section in the bill is that 
which provides for a code of conduct. I am 
pleased that the minister and Patricia Ferguson 
have agreed that we must get that right and that a 
lot of work has been done on the issue. I look 
forward to seeing that, because if we get the code 
of conduct right we can move forward in the 
proper manner. 

I have some concerns about the registration 
charge of £750 to £1,000 per factor. In the bill as 
drafted, it is not clear how that will apply. Will 
houses be banded by council tax or will the charge 
apply to groups of properties? Clearly, it will affect 
private factors, but will it also affect social factors, 
which have been mentioned and include councils 
and housing associations? Will there be checks 
and balances to ensure that the charges that 
factors pay to register are not passed on to 
tenants? I would like us to look at that issue at 
stage 2, as the current provisions in the bill on 
registration do not address it. 

The issue of dispute resolution has been raised. 
The bill will establish a home owner housing panel 
and home owner housing committees similar to 
the private rented housing panel and private 
rented housing committees. I do not know how 
much that will cost, as it is not costed in the 
financial memorandum to the bill. I would like more 
information on that provision to be provided at 
stage 2. The fact that staff will receive specific 
training is mentioned, but does that mean that 
more staff will be employed? Will the president, 
chairmen and committee members come from the 
existing panel, or will they be appointed or 
elected? We need to be clear about that. 

A question was raised by the Property 
Managers Association Scotland regarding 
complaints procedures relating to property 
managers. Will the procedures be deemed 
obsolete if the bill goes through? 

There are further issues that I would like to 
raise; I hope that we can get them ironed out at 
stage 2 through amendments. By raising these 
issues I am not being critical—I am trying to be 
constructive—and I genuinely look forward to 
stage 2, when we can ensure that we get the bill 
right for the good of all the people who, like me, 
live in factored property. 

16:25 
Paul Martin (Glasgow Springburn) (Lab): Like 

other members, I congratulate Patricia Ferguson 
on introducing her bill and getting it to stage 1. 
She should be commended for her hard work and 
diligence on a highly complex issue. I vouch for 
the fact that she was determined to reach the 
chamber today—I shared the train journey with 
her. The phrase “husky dogs” was mentioned a 
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number of times, in case we could not get on that 
dreaded train. We are here, anyway. 

The committee has provided a comprehensive 
analysis of the various challenges that we face in 
considering the bill. Patricia Ferguson has shown 
a mature attitude to taking on a number of those 
challenges, showing humility where required and 
ensuring that the issues will be dealt with at stage 
2. 

I am convinced that the bill will give consumers 
protection from the unscrupulous and 
unacceptable practices of many property factors. I 
understand that more than 200 factors are 
unregistered under the current regime, which is 
unacceptable. 

Part 1, which deals with the registration of 
property factors, will require Scottish ministers to 
prepare and maintain a public register of all 
property factors. In the information age that we live 
in, it is perfectly reasonable to require such 
information to be provided on the internet. That 
requirement should not be seen as cumbersome; 
it should have been in place already. It should not 
be difficult to provide people with that sort of 
opportunity. 

Part 1 will allow Scottish ministers to refuse or 
deregister a property factor, and to remove them 
from the register of factors. I welcome the 
inclusion of that provision in Patricia Ferguson’s 
bill. When we discuss the issues and challenges 
that we could face if we were to deregister a 
factor, we should take into account some of the 
challenges that other professions face when 
people have to be deregistered. I do not 
remember anyone advising me that we could not 
deregister a dentist because he had a number of 
clients—that is like saying that we should not 
challenge the very principle of whether he should 
be a dentist in the first place, because of the 
chaotic circumstances that would ensue. As part 
of the principle of the issue, it should be accepted 
that, where a factor is not performing its duties, it 
should not be in place. However, I appreciate the 
challenges of dealing with title conditions and so 
on, and I hope that the minister can address some 
of those challenges. 

A further challenge is the very principle of 
whether to regulate. As a number of witnesses 
stated at committee, the feature of regulation 
appears in a number of professions and has done 
for many years. It is a proven case, and David 
McLetchie amplified that point. The voluntary 
approach has simply not worked and, as has been 
stated by many people in the industry—from the 
profession itself—the rogue factors would simply 
opt out of the scheme if it was voluntary. What 
Patricia Ferguson proposes will provide clarity for 
all concerned, including reputable factors in the 

industry. There are many such factors, but the 
rogue factors make it difficult to acknowledge that. 

A number of members, including me, deal with 
cases that concern property factors. As I said, 
many factors try their best to provide a service, 
sometimes in difficult circumstances, for example 
when owners—often absentee landlords—show 
no interest in investing in their properties. 

However, the issue is that there is not a level 
playing field. Consumers are being exposed to 
unscrupulous activity on the part of factors, 
particularly when they dispute bills. It is common 
for consumers to dispute invoices—I have done so 
many times and I am sure that many members 
have done likewise. A constituent of mine disputed 
a bill for £8 from Walker Sandford Property 
Management, which turned into a bill for £1,200, 
because of the charges for the reminder letters 
that were sent to him. I appreciate some of the 
challenges that Walker Sandford and other 
property managers face in collecting invoice 
returns, but it is unacceptable that the people 
whom they serve—our constituents—should be 
charged £15 per letter or that a bill should 
accumulate to more than £1,200. 

I hope and am convinced that Patricia 
Ferguson’s bill will deal with such unacceptable 
practice and that the provisions on dispute 
resolution will ensure that there is a level playing 
field for everyone. I commend the bill and I hope 
that it will be passed at stage 3. 

16:32 
Elizabeth Smith (Mid Scotland and Fife) 

(Con): Stage 1 is an important staging post in 
assessing the many issues that are the origin of 
the bill. I pay tribute to Patricia Ferguson for the 
methodical manner in which she has enabled us to 
examine each issue. The staging post has given 
members the opportunity to consider the evidence 
that our constituents provided—there was 
considerable evidence, in my case—and the 
evidence that various interested parties supplied. 

As David McLetchie made clear, the Scottish 
Conservatives had reservations about whether 
there was a need for a legislative process. 
However, as time has passed we have become 
increasingly concerned about the loopholes in the 
existing legislation and increasingly conscious of 
the concern that remains about whether the sector 
itself could take the measures that are needed to 
ensure that it reforms. 

An important factor—I ask members to forgive 
the pun—is that 30 per cent of people who are 
looking after properties are letting down their 
customers in some way. Too many disappointed 
people have flagged up the lack of a sufficiently 
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robust complaints procedure, and too few 
residents are aware of their rights. 

As we heard in the debate, in almost every 
constituency in Scotland there is evidence of 
residents encountering difficulties with their 
factors. There is no doubt that in many—although 
by no means all—cases, such residents are from 
older and perhaps more vulnerable groups. 
Therefore, the issues deserve full parliamentary 
scrutiny. 

I put on record again that many factors do an 
excellent job and provide first-class facilities 
across the board. It is essential that we support 
those factors and that proposed new legislation is 
neither overbureaucratic nor too restrictive for the 
choices that customers must make. 

We need to be clear that new legislation will 
tackle: first, the question of accreditation, 
regulation and quality assurance; secondly, the 
absence of effective complaints procedures 
against factors who default; and thirdly, as Sandra 
White said, the need for greater transparency 
when it comes to obtaining relevant financial 
information about a managing company’s 
accounts. 

When it comes to better quality assurance, we 
need a level playing field, as Paul Martin said. 
Currently there is often a considerable contrast 
between conditions in older title deeds, which 
make almost no provision for common decision 
making, and conditions in newer title deeds, which 
provide for more extensive and more 
comprehensive service provision. 

We have understood the calls to seek 
mandatory regulation, including compulsory 
registration, since that might be the best way of 
benchmarking factors against best practice. There 
have been arguments on both sides for us, but the 
key principle must be to ensure effective 
consumer choice and the absence of expensive 
red tape. 

We are absolutely clear that there must be an 
effective complaints procedure that leaves no 
scope for the difficult factor to manipulate the 
situation and discriminate against the customer. 
There must be clarity about the respective roles of 
the managing company and the body of owners 
and residents, and their responsibilities as well as 
their legal rights. 

We believe that there must be much greater 
facility for financial transparency, so that owners 
and residents can see clearly what their money is 
being spent on and how value for money can be 
measured. We particularly noted the concerns that 
were raised by the Scottish Consumer Council 
when it made its submission to the Office of Fair 
Trading, that in too many cases consumers find it 
difficult to exercise collective choice and switch, 

which can be a constraint upon suppliers and can 
prevent consumers from getting best value for 
money. 

Robert Brown (Glasgow) (LD): Does Elizabeth 
Smith accept that clarity on the point that she has 
just raised might make it easier for some people to 
accept liability for payments, and not get into that 
excessive series of letters to which some 
members have referred? 

Elizabeth Smith: Mr Brown makes a valid point, 
and I and the Conservative party in general accept 
it. It is a strong message in the bill. 

The relationship between the property manager 
and the owners in a shared property is currently 
defined by complex legislation, property deeds 
and agreements, which often means that 
customers do not understand their rights and 
obligations. Likewise, consumers often fail to 
understand the processes that are involved in 
switching, and should they wish to pursue 
complaints, there is an absence of an effective 
mechanism, which allows dishonest factors to play 
the system even more. 

I was an initial signatory to the bill. I am very 
much persuaded by the information that I have 
received from my constituency area that legislation 
is necessary. I therefore reiterate our support for 
the bill at stage 1. 

16:37 
Bob Doris (Glasgow) (SNP): I welcome the 

opportunity to speak on the Property Factors 
(Scotland) Bill at stage 1. I thank Patricia 
Ferguson for introducing the bill, and I thank my 
fellow committee members, the clerks, and all 
those who gave evidence to the committee. The 
bill shows how members of the Scottish 
Parliament can work in partnership. 

The bill’s roots lie with Gordon Jackson in the 
2003 to 2007 parliamentary session. It was 
introduced in the current session by a Labour MSP 
and it has received strong cross-party support. I 
and a number of my Scottish National Party 
colleagues have been strong supporters of the bill 
and I hope that its general principles will be 
agreed to at decision time. 

As a fellow Glasgow MSP, I have been keen to 
support the bill. I and Patricia Ferguson have 
similar constituency concerns and case loads in 
relation to property factors, and it is only right that 
Labour and the SNP MSPs work jointly and 
constructively to assist their constituents in 
Glasgow and tackle the problems of poorly 
performing and, at times, downright cowboy 
factoring services. 

I commend the Evening Times and The Herald 
for bringing the issue into sharp focus. Their 
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evidence is mentioned in the committee’s stage 1 
report, as they 
“found examples of gross overcharging, allegations of 
intimidation and threats of bankruptcy for refusal to pay 
disputed bills”. 

Their service is therefore noted this afternoon. 

Of course, the problem is not just a Glasgow 
issue. We have heard from MSPs from different 
parts of the country. The bill sets out to address a 
Scotland-wide concern. 

I also extend praise to the Scottish Government, 
which has been working with the property factors 
stakeholder group to achieve a national voluntary 
accreditation scheme. I note that work on that has 
been paused until the outcome of the bill is known. 
I hope that it will not have to continue at all: I urge 
the Parliament to support the statutory regulation 
in the bill. I am sure that the stakeholder group’s 
work will not go to waste and that the knowledge 
of voluntary accreditation that was gained from the 
exercise will be used to inform the standards that 
are expected, including the code of conduct that 
will be made by regulation. Much of the spadework 
has been done. 

I favour statutory regulation for a number of 
reasons. For instance, will rogue factors actually 
bother to sign up to a voluntary scheme? The 
committee has already heard of problems in 
getting property landlords to sign up to a landlord 
registration scheme. That scheme is compulsory, 
but because of significant issues in prosecutions 
only one unregistered landlord has ever been 
successfully prosecuted. 

If we cannot get cowboy landlords to register for 
a compulsory registration scheme, what chance 
would we have of getting rogue factors to join a 
voluntary accreditation scheme? The case has 
been made for compulsory accreditation and I 
believe that it would be beneficial to place 
registration on a statutory footing. 

There are issues in the bill, and I hope that the 
committee, including me, as a member, has been 
constructive in its scrutiny. For example, there are 
unclear areas around the £5,000 that an 
unregistered factor would be fined and the 
enforcement provisions related to that. We 
comment on that in the committee report. In the 
financial memorandum, Patricia Ferguson rightly 
acknowledges that precise costs cannot currently 
be quantified, as the scheme will be demand led. 
That is not a problem, but it is one difficulty in 
assessing accurately the assumptions in the 
financial memorandum. 

There are three groups of people who use 
factors. We are here to defend the home owners 
who have been wronged, given a poor service or 
exploited by factors. The second group is those 
who are unable to pay because of financial 

circumstances and the third group, which we must 
acknowledge, are the unwilling payers who will 
use any mechanism presented to them to drag out 
and resist paying because they just do not want to 
pay. Whether we go for a home owner housing 
panel or an ombudsman approach, that group will 
be a difficulty, and the cost assumptions will 
become difficult for whichever scheme we go for. It 
is fair to acknowledge that in today’s debate. 

The bill is about driving change forward, and the 
best way to drive change is to make it easier for 
people to switch their factors. If the industry knows 
that people have the opportunity to switch, it will 
up its game. We have acknowledged in the 
committee report that it is not easy to switch 
factors. We should not pretend that those who 
need to switch factors have the capacity to do it: a 
lot of vulnerable home owners are too busy 
making ends meet to worry about switching factor. 
We must make switching easier. 

I will finish by talking about the unintended 
consequences of deregistration. Paul Martin’s 
point was well made that we plan for deregistration 
in other fields such as dentistry—that was the 
example that was given. The fact that there will be 
difficulties does not mean that we should not use 
the power. Indeed, it is essential to have it. 
However, regardless of how deregistration or other 
policing mechanisms work, I ask that, if the bill is 
passed, the next Government conducts an early 
review to see how it is bedding in. That will be 
necessary, and amendments may be needed at 
that stage. 

I will support the bill and I pay tribute to Patricia 
Ferguson for introducing it. 

16:43 
Malcolm Chisholm (Edinburgh North and 

Leith) (Lab): Factoring is an enormous issue in 
the new-build flats in my constituency, albeit not in 
the traditional tenements, which in Edinburgh have 
never had factors.  

As I have received the same kind of complaints 
from a large number of housing developments 
about a considerable number of factors, I have 
come to the conclusion that there is a systemic 
failure related to a lack of regulation and the 
absence of required standards. At a recent 
meeting of representatives of many housing 
developments in my constituency, we set up an 
online arrangement to share factoring experiences 
and make the best of the current bad system. 
When I consulted them and hundreds of other 
constituents about Patricia Ferguson’s bill, there 
was only support and not one objection. I am 
therefore not in any doubt about the principles of 
the bill, and I congratulate Patricia Ferguson on 
introducing it. 
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For me, the key issues are, first, getting the 
detail of the bill right, including the dispute 
resolution procedure; secondly, having a strong 
and effective code of conduct; and, thirdly, looking 
beyond the bill to other actions that may be 
required, such as amendment of the Title 
Conditions (Scotland) Act 2003. 

At the heart of the bill is a requirement that all 
factors should adhere to required standards 
embodied in a statutory code of conduct. In that 
sense, section 13 is the pivot of the bill, and I am 
glad that the code of conduct will be consulted on 
in a separate process. In that sense, passing the 
bill is part 1 of a two-stage process. 

I believe that the core standards that have 
already been consulted on are a reasonable 
starting point, but I do not think that we should 
regard them as the final word. People must be 
consulted on the detail of the code of conduct, 
which will be at the heart of the legislation. 

The standards must address the common 
complaints with which so many of us are familiar—
the lack of transparency around billing and 
accounts; poor value for money; failure to arrange 
repairs; inadequate complaints handling; and the 
many issues that we have heard about in relation 
to insurance, such as the large commission that 
factors often gain from arranging insurance. The 
bill will succeed or fail in accordance with the 
quality of the standards and the effectiveness of 
their enforcement. 

Some people have raised fears about the 
consequences of deregistering a factor, but that 
must exist as the ultimate sanction. Without it, the 
bill simply would not work. It is, however, intended 
to be a last resort, and intermediate steps such as 
mediation and enforcement notices are of more 
immediate importance. That is why we must get 
the dispute resolution procedure right. As we 
move to stage 2, that will be one of the key points 
of discussion. I note the minister’s enthusiasm for 
an ombudsman system, but I have doubts as to 
whether the typical ombudsman function is 
appropriate for the factoring industry. There is a 
quote from Mike Dailly at the bottom of page 23 of 
the committee’s report, which I think I have time to 
read out. He stated: 

“The nature of factoring disputes is that there are 
technical issues about the state of the premises, factually 
complex issues to resolve and complicated issues of 
contract law. Given that nature, such disputes lend 
themselves more to being determined by a quasi-judicial 
forum such as that proposed in the bill. An ombudsman 
scheme is not designed for that type of dispute 
resolution.”—[Official Report, Local Government and 
Communities Committee, 29 September 2010; c 3526.] 

Moreover, Patricia Ferguson’s suggestion that 
we use the existing infrastructure of the committee 
that was set up by the Rent (Scotland) Act 1984 is 

a useful one. I was responsible for the Housing 
(Scotland) Act 2006, which used that infrastructure 
to set up the private rented housing committee, 
and the reports and research that I have seen in 
relation to that suggest that it has been successful 
as a mechanism for not only driving up standards 
in the private rented sector, but mediation. As 
mediation will be important for the successful 
implementation of the bill, the experience of the 
private rented housing committee in mediation is 
another plus factor in support of that suggestion 
for a dispute resolution procedure. 

As the committee suggests, switching is 
important to the debate. As Bob Doris said, if we 
could get a more effective switching mechanism, 
that would supplement the standards and 
mechanisms that are being set up in the bill. There 
would perhaps develop an effective market in 
which factors might compete with each other on 
the basis of quality. The problem at the moment is 
that it is very difficult to switch. As I highlighted in 
the factoring debate in March, when one housing 
development in my constituency switched it ran 
into certain problems. That whole area needs to 
be investigated. I therefore support the 
committee’s recommendation that the Government 
should commission further research on that 
complex issue. That will involve looking at the Title 
Conditions (Scotland) Act 2003. I was pleased to 
hear the minister say that we may even be able to 
address some of that in the context of the bill. A 
further amendment of that act will be required in 
the next parliamentary session. 

We also need to publicise some of the 
provisions in the 2003 act. At least one housing 
development in my constituency has it in its title 
deeds that it cannot change factor until the selling 
of the last house; yet section 63 of the 2003 act 
makes it absolutely clear that anyone has the right 
to change factor after five years and that that 
provision overrides any individual title conditions. 
Let us publicise the 2003 act and amend it in due 
course. 

16:49 
Joe FitzPatrick (Dundee West) (SNP): I echo 

others in the chamber in congratulating Patricia 
Ferguson on the bill, which touches on a subject 
that is of great concern to many of our 
constituents. 

Some 36 per cent of the population live in 
tenement flats—many in Glasgow and Dundee—
maisonettes and apartments, and around 50 per 
cent of those people live in privately owned flats 
that have a property manager. Some 30 per cent 
of those have a private sector manager and 20 per 
cent have a registered social landlord as a 
manager. 
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Although the majority of people are happy with 
their factors, a large proportion—30 per cent—are 
dissatisfied, and the problems that they face are 
highlighted by the fact that in 2009 as many as two 
thirds were unhappy with the way in which their 
complaint was handled. 

The Scottish Government has been acting on 
the recommendations of the recent OFT report 
that suggested self-regulation of the industry and 
has been working with stakeholders towards a 
voluntary accreditation scheme for property 
managers and land maintenance companies. 
However, the support today for Patricia 
Ferguson’s bill demonstrates the Government’s 
commitment to taking the matter further to ensure 
the best protection for residents. As Bob Doris 
said, the work that has gone into putting together 
the voluntary accreditation scheme will not be 
wasted. I hope that it will feed into Patricia 
Ferguson’s bill at stage 2 and, perhaps, beyond. 

The bill aims to improve the position of those 
who are dissatisfied with their factor and Patricia 
Ferguson must be congratulated on introducing it. 

I will use an example from Dundee to 
demonstrate why we need to establish a system of 
statutory registration for all property factors and an 
alternative means of resolving factoring disputes. I 
am sure that the situation will be all too familiar to 
members from experiences in their constituencies. 

Panmurefield village in Dundee is in the 
constituency of my colleague Shona Robison. It is 
a new-build estate of 71 properties that has its 
open spaces managed by a property manager. 
Residents were charged £80 or £120 a year by the 
factor for the upkeep of the common spaces, and 
it was not long before problems started to emerge, 
such as the lack of maintenance work or sub-
standard work being done. Members will be aware 
that the Local Government and Communities 
Committee has been presented with a raft of 
similar complaints from across Scotland. 

After repeated attempts to rectify the situation 
with the factor, the residents formed an 
association and householders united to force the 
property factor to give up its role of manager of the 
common ground. One would have thought that 
that would have been the end of the situation but, 
despite losing the contract, the property factor 
continued to issue bills to residents and 
threatened to send sheriff’s officers to enforce 
payment. That caused great distress, particularly 
among elderly members of the community, and it 
took a civil court ruling before the demands for 
payment stopped. 

The residents have now awarded the 
management contract to Dundee contract 
services, which has highlighted just how much 
they were being overcharged by the previous 

factor. As most people probably know, Dundee 
contract services is a contracting arm of Dundee 
City Council. It maintains the city’s open spaces 
and competes with the private sector to provide 
building services such as common ground 
maintenance. As a result of changing their 
property factor, residents in Panmurefield village 
have seen their annual bill fall from an average of 
£110 to less than £20 a household. 

The residents of Panmurefield village were lucky 
that the size of their community made it less 
difficult to change their factor than it would have 
been if the common ground had been owned and 
maintained by a land management company such 
as the infamous Greenbelt Group. 

The committee and other members have 
highlighted a number of issues that warrant further 
consideration at stage 2 and beyond. I hope that 
the consensus that has been expressed in the 
chamber today will continue so that the bill will be 
supported not only tonight, but at stage 2 and 
stage 3, so that it can become law. It addresses 
some important issues. 

16:54 
Robert Brown (Glasgow) (LD): On behalf of 

the Liberal Democrats, I praise Patricia Ferguson 
for introducing the bill and for the manner in which 
she has done so. Although this debate will receive 
less publicity than others that we have had in the 
chamber, it addresses an issue that is much more 
important to many people, in Glasgow and other 
parts of the country, than many of the subjects that 
we deal with in this chamber. 

When I was first elected as a Glasgow 
councillor, many years ago, the quality of factors 
and complaints about factoring services was a 
significant matter. Dissatisfaction levels were high. 
It is true that, in intervening years, the nature of 
the property market has changed considerably, as 
have tenure patterns. The condition of the fabric in 
the old red sandstone buildings, for example, has 
been immeasurably improved. There are more 
owner-occupiers and more split-ownership 
properties, which is an important issue. Councils 
and Glasgow Housing Association, for example, 
are involved in dealing with private owners in a 
way that they rarely were under previous systems. 
As Malcolm Chisholm pointed out, we have more 
new flats that come with complex provisions in the 
deeds of conditions for factoring-type 
arrangements. Throughout those massive 
changes, levels of satisfaction with factors have 
remained low and complaints have remained high; 
that is the background to the bill. 

It is important to remember that not every issue 
is the fault of the factor. If a major roofing repair is 
thwarted because someone will not pay their 
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share up front or even accept liability for it, that is 
the fault not of the factor, but of the owners or the 
system. There can be infelicities in the deeds of 
conditions that render arrangements for 
maintaining grassed areas difficult to enforce and 
to fund. 

Sometimes, dare I say it, the factoring costs—
not just the fees, but the outlay of expenditure—
lead to a situation in which the level of service is 
poor and the charges are relatively low, although 
higher than they should be for that level of service. 
The issue of the service that is provided should in 
some cases be at the centre of the argument. 

As Bob Doris rightly said, the matter of the 
unwilling payer is a central point. The provision of 
some clarity through the standards and conditions 
that the Scottish Government has put in place 
would assist in informing people so that they 
understand and appreciate the things for which 
they should rightly be paying, as opposed to the 
things for which they are wrongly charged in some 
situations at present. 

In many former council tenements, the council, 
or the GHA as its successor in Glasgow, holds a 
majority of the votes because it owns five out of 
eight houses in the block, for example. There can 
be arguments about whether the council or the 
GHA uses that monopoly control in a way that 
reflects the interests of the minority of home 
owners, to whom it also has factoring duties. 
There are complex problems that impact on 
neighbours of houses in multiple occupation, 
houses that are let from landlords and houses that 
are managed by letting companies for owners or 
landlords. There can be problems with antisocial 
conduct or harassment from some occupants and 
their families, whether they are owners or tenants. 
All those things, while they are not strictly factoring 
issues, are very much interrelated, which makes it 
difficult. 

I think that Patricia Ferguson has had some 
dealings with residents in sheltered housing 
facilities, such as Stonelaw Court in Rutherglen, 
where there are factoring facilities that deal not 
only with lifts and such things, but with aspects 
such as liability in the title deeds for a house 
manager’s flat and support. That is much wider 
than what we might regard as traditional factoring 
services. 

It is important that in considering those 
questions of definition we take on board not only 
the concerns to do with the Greenbelt Group, but 
some of the sheltered housing problems too. The 
landscape is complex: the definition of the factual 
situation of who is responsible for what can be 
difficult, and the property title rights can be 
confused, outdated or inadequate. 

The Property Factors (Scotland) Bill is not a 
solution to the panoply of challenges, but it is a 
significant contribution in a discrete area. As we 
have heard, it raises a number of areas of interest 
such as definitions, the need for a compulsory 
register, the vital importance of an accreditation 
scheme and the enforcement mechanisms under 
that scheme. 

The bill’s intention is to cover registered social 
landlords, which is right. I am a strong supporter of 
housing associations, especially community-based 
ones, but the GHA in particular has had a lot of 
issues with its factoring side in relation to the 
clarity of information that is provided, the basis of 
charges, hidden commissions and various other 
things. It is important that the GHA is subject to a 
proper regime, with proper attention given to 
issues of overregulation and other such matters. 

Many of the arguments have been about 
whether the scheme should be voluntary or 
compulsory; I will put it slightly differently. The 
accreditation scheme that is being developed by 
the Government and the Property Factors 
Association Scotland is entirely central to what is 
needed and it should be professionally operated 
by the professional body. However, it must be 
backed up by compulsion. The public need to 
know who the firms that operate in that field are, 
that they have been approved as being fit to 
provide factoring services and that there are 
effective mechanisms for securing redress if there 
are problems. 

On the point about enforcement, the warning 
about the expense of court actions is correct, but 
the alternative dispute resolution format—
whatever it should be—must be robust, speedy 
and unbureaucratic, and it must end up with some 
sort of enforceable order, against the background 
of issues with unwilling payers. There must be 
clarity on that. 

Like other members, I am not sure that the 
ombudsman approach would be best, but it is 
undoubtedly desirable to have an effective 
mechanism that does the trick without too much 
bureaucracy or legalism. Clarity of information is 
important in that regard. 

In conclusion, the Property Factors (Scotland) 
Bill is important and I congratulate Patricia 
Ferguson on introducing it. She has done a 
service to the Parliament and to many parts of 
Scotland. No doubt we will sort out a number of 
the technical issues at stage 2, and it is important 
that the bill is passed during the current 
parliamentary session. 

17:00 
Alex Johnstone (North East Scotland) (Con): 

The debate that we have had today and the 
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process that led us to it form a good example of 
the Parliament at its best. I only wonder why it has 
taken us so long to get to this stage. As has 
become clear during the debate, the reason is 
partially that certain elements of the subject are a 
minefield. For that reason I do not simply 
congratulate Patricia Ferguson on making it this 
far; she has my sympathy as well. She will have 
my support as the bill progresses. 

We heard from a number of members, including 
Patricia Ferguson at the outset, that the bill has 
become necessary because there are those who 
have found themselves at the mercy of 
unscrupulous people. It would appear that 
legislation has become necessary because of the 
behaviour of a particular sector. Like many others, 
I emphasise that I genuinely believe that there are 
competent and responsible property and land 
managers in Scotland who are doing their job 
effectively, but it is all too clear from the evidence 
that has been presented that a surprisingly high 
proportion do not live up to those standards. We 
have heard that from a number of members who 
have given examples today. 

I am prepared to acknowledge that the 
justification for the bill lies largely among those 
who operate as property factors for blocks of flats 
and other buildings across Scotland, but I share 
the experience that Mary Mulligan described. The 
cases that have come to my attention tend to 
relate to land maintenance companies. In many 
cases, green space has been allocated within an 
estate and there is a requirement to find a 
manager. My experience has led me to find out 
that some extraordinary things are happening, 
especially where development has taken place 
quickly and on a large scale. In Westhill near 
Aberdeen, for example, three different estates 
ended up in separate disputes with a land 
manager. An estate in Laurencekirk has also 
ended up in such a dispute. 

I find that, as with other things, the people who 
find themselves in such disputes would like to find 
a way out of the arrangement that they have 
become involved in but, more important, they 
would far rather that the company simply delivered 
the service for which the householders are paying. 
That is why it is so important that we ensure that 
we have registration of property factors, a code of 
conduct and a means of dispute resolution. Those 
are the key elements that the bill would introduce. 

As we have heard, there was a concerted 
attempt to introduce a voluntary accreditation 
scheme, but its failure to appear within an 
acceptable timescale and the doubts that many 
speakers from all parts of the chamber have cast 
on whether it would have the desired effect have 
brought me and others to the stage where it is 

obvious, if it was not before, that a proper statutory 
route is needed if we are to achieve the objectives. 

Other interesting parts of the debate related to 
the changes that will need to be made to the bill 
and to existing legislation if we are to achieve our 
objectives. I was delighted to hear David 
McLetchie point out how competition can drive up 
standards. I was surprised to hear that resounding 
around the chamber and being repeated by 
members from all political parties—because we do 
not always find support for our views on 
competition. It is obvious that if people have the 
right to change factors, competition will deliver 
improved standards. The problem is that so few 
people have the opportunity to change factors or 
land maintenance companies. To make that 
possible, it might well be necessary to look at 
other legislation and consider changes to the Title 
Conditions (Scotland) Act 2003. 

We are in the unusual position of considering a 
bill that is not in black-and-white form. Although a 
number of potential changes have been 
highlighted in the debate, the bill has the 
chamber’s support. The process will not be easy—
indeed, in introducing this bill Patricia Ferguson 
has stepped into a minefield—but she will have my 
support and the support of the Conservatives. The 
Conservatives are delighted to support the 
proposal and will approve the bill’s general 
principles at decision time. 

17:05 
Mary Mulligan: This has been an excellent 

debate in which all members have made quite 
heartfelt pleas for legislation. That is not always 
the case in this chamber. 

As Jim Tolson pointed out, owners need early 
information about their property factor and the 
services that they can expect to receive because 
the lack of such information simply stores up 
problems for the future. After all, as Sandra White 
and Paul Martin made clear, owners have every 
right to know what they are being charged for. 

The fact that one of constituents’ main 
complaints about property factors relates, as we 
have heard, to the quality of their work and that 
people often want to know how to complain about 
unsatisfactory work demonstrates the need for 
home owners and property factors to have a clear 
understanding of the agreed level of service and of 
how to raise and get an adequate response to 
complaints when the level of service is 
inadequate. I, like many other members, would 
welcome a code of conduct for property factors. I 
welcome Patricia Ferguson’s willingness to 
discuss the code of conduct further, but I also 
think that the opportunity for the Scottish ministers 
to consult on the code before laying it before 
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Parliament will ensure that the views of all 
parties—factors and those who receive their 
services—on how to make it most effective are 
heard. 

Malcolm Chisholm, Elizabeth Smith and other 
members have, in today’s debate and in earlier 
debates on the issue, highlighted examples of 
property factors’ failure to deliver an adequate 
service. Sections 15 to 20 provide a framework for 
properly resolving disputes, section 17 sets out the 
referral process for complaints and section 15 
confers on the private rented housing panel and 
committees—as the renamed home owner 
housing panel and home owner housing 
committees—additional functions to deal with such 
complaints. As Duncan McNeil said, we are still 
uncertain about the costs of the panel, but I accept 
Patricia Ferguson’s reassurances that she will 
provide further information on the issue at stage 2. 
I know that some members were attracted to the 
ombudsman option, but I agree with Malcolm 
Chisholm that there is more certainty about the 
home owner housing panel and therefore I support 
that approach. That said, I agree with Robert 
Brown that whatever system is put in place it 
should be clear and enforceable. 

I have to say that I never thought that switching 
was the bill’s main aim. I appreciate David 
McLetchie’s view that that could raise standards, 
although I would hope that such issues would be 
addressed in the code of conduct. As Bob Doris 
pointed out, switching takes time and energy and I 
am sure that home owners would rather spend 
their time and energy on something more 
pleasurable. In any case, having to switch is 
actually a sign of failure and should therefore be 
avoided. Nevertheless, the option to switch must 
be available to ensure that the point of 
deregistration is fully carried through. I agree that 
the process must be made more straightforward. 
Allowing for time to elapse might help people find 
a replacement. We certainly have to address what 
happens when the property factor owns the land. 
Indeed, the issue has been raised constantly this 
afternoon and I am sure that we will make every 
effort to address it at stage 2. 

At the beginning of the debate, I said that I 
sincerely welcome the bill. Let me be clear: I 
believe that property factors play a vital role in 
managing tenements, flatted properties and open 
spaces. I qualify that by saying that I am not 
completely convinced that the property factors 
whom I have come across have the necessary 
expertise to manage sophisticated drainage 
systems, for example, but in general I see the 
need for property factor services. 

Some people, including some of my 
constituents, have suggested that owners could 
fulfil the role, but my experience is that it is difficult 

to make that work. I have also heard people say 
that local authorities should take on the role. As 
we have already heard, some do, but that means 
an additional cost. I cannot see any local authority 
being desperate to take on that responsibility for 
all council tax payers at no additional cost. 
Therefore, it seems that it is important that we 
have in place a framework that encourages and 
supports good and responsible property factors 
and puts out of business rogue factors who do not 
fulfil their part of the deal and try to exploit owners 
financially, and that framework should be 
supported by legislation. 

I look forward to working with local government 
colleagues in our stage 2 deliberations to address 
the points that have been made today.  Far too 
many people in Scotland are suffering because of 
rogue factors. I am sure that the bill will assist 
them, and I hope that we can move quickly so that 
they do not have to wait much longer for a 
resolution. 

17:11 
Alex Neil: This debate on the principles of the 

bill and the issues that are to be addressed at 
stage 2 has been good and consensual. I 
congratulate Patricia Ferguson and The Herald 
and the Evening Times on their campaign. 

I will begin by addressing an issue that clearly 
needs to be addressed at stage 2: the dispute 
resolution mechanism. Costs are a relevant factor, 
particularly these days—Duncan McNeil 
mentioned that on behalf of the committee. There 
are three relevant points about costs. I will give 
members some facts that will obviously be 
included in the consideration of the best way 
forward. 

First, the cost per private rented housing panel 
case is running at just over £2,000. Under the 
ombudsman system that is run by Ombudsman 
Services: Property, which used to be called the 
Surveyors Ombudsman Service, the costs are an 
annual subscription fee per member—which is the 
factor—of £150 plus VAT and a fee of £335 plus 
VAT for each case that is investigated. There is a 
wide difference in costs between the panel 
approach and the ombudsman approach. 

The second point about costs relates to who 
pays. Under the current arrangements, the 
Scottish Government—that is, the taxpayer—picks 
up the costs associated with the housing panel. If 
those arrangements continued, I imagine that 
there would be similar costs for dispute resolution 
in relation to factors. At the moment, the cost for 
the current panel is running at £440,000 per year. 
Under the ombudsman system, as things are at 
present, the taxpayer does not pay any of the 
costs, which are entirely levied on the factor, and 
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the factor is liable to pay each time a case is 
raised against them. It seems to me that, whether 
we go down the panel route or the ombudsman 
route, it would be very unfair for the taxpayer to 
pick up the cost for errant factors. 

The third point about costs relates to the overall 
budget. As I said, the current budget for the 
existing panel is £440,000, and it deals with 
around 220 cases per year. I would imagine that, 
particularly in the early years after implementation 
of the bill, there might well be more than 220 
cases per year. If the taxpayer has to pick up the 
bill, we need to factor in the additional cost that 
would be involved in doing so. As Duncan McNeil 
highlighted, in considering the way in which we 
handle dispute resolution, the cost of the 
alternatives needs to be examined in detail. 

David McLetchie: In relation to those figures—
£2,000 a case and 220 cases a year for the 
private rented housing panel—is the minister 
convinced that the panel provides value for money 
at that cost? It seems to me to be seriously 
underutilised if we are spending all that money to 
deal with such a small number of cases. Could the 
panel not do with more work? 

Alex Neil: The reality is that it is quasi-judicial. 
As Mr McLetchie will know, anything that is 
judicial, and particularly anything that involves 
lawyers, can be extremely expensive. I agree with 
Mr McLetchie that it is not always value for money. 

Robert Brown: Will the minister take a further 
brief intervention on that? 

Alex Neil: Of course, from another lawyer. Are 
they going to declare an interest, Presiding 
Officer? 

Robert Brown: The issue is about the need to 
have at the end of the process an enforceable 
order so that everybody knows where they stand. 
It is a judicial process and it has to have an 
element of judicial consideration. Would an 
ombudsman system provide that? 

Alex Neil: The enforceable order would be the 
responsibility of other authorities and not 
necessarily the panel or ombudsman. My point is 
that there are a great deal of detailed issues to be 
addressed in part 2. I agree with Mary Mulligan 
that Robert Brown makes a valid point that we 
need to consider enforcement, including who does 
the enforcement, what it costs, and whether that 
cost is passed on to an errant factor. All those 
matters need to be addressed in the bill but, in its 
current form, it does not do so. I am highlighting 
that those issues need to be rectified. Whichever 
model members prefer, we are all agreed that 
those matters need to be addressed and resolved 
at stages 2 and 3. 

Sandra White made relevant points about the 
composition of the panel and other matters. 
Another relevant point is the expertise that is 
required, either for an ombudsman or a panel. A 
lot of careful consideration is required, given the 
importance of dispute resolution to the effective 
functioning of the bill. 

Another general point relates to switching. 
Although that matter is not covered by the bill, our 
plans for the future on switching are important. 
The issue of switching, whether in relation to 
traditional property factors or land maintenance 
companies, has featured heavily in the debate and 
in the evidence to the committee. The committee 
said that the ability of consumers to switch their 
factors or land maintenance companies is a major 
issue, and I agree with that. An ability to switch 
providers more easily would help to improve many 
of the issues that consumers face when dealing 
with the industry. 

The Title Conditions (Scotland) Act 2003 
contains provisions that enable managers of 
property to be dismissed and replaced. However, 
as members have said, it can be difficult to 
dismiss and replace property factors, in part 
because a high level of agreement among the 
residents is required, as Robert Brown pointed 
out. There is nothing in the bill on switching by 
residents, but the committee suggested that the 
Government should carry out research on that. We 
recognise the need to do that research and we will 
do it. We are considering whether it would be 
useful to issue a consultation paper on potential 
changes to the 2003 act to lay down clear 
procedures on the switching of land maintenance 
companies by residents. 

The fundamental aim would be to ensure that 
switching can take place when two thirds of 
residents wish to dismiss and replace a land 
maintenance company. We must also consider the 
more traditional factors and how they can be more 
easily switched. I stress that the Government 
agrees entirely with the committee when it 
describes the matter as a “very complex issue”. 
My colleague Fergus Ewing and I will keep the 
Local Government and Communities Committee 
and the Justice Committee informed of the 
Government’s thinking on the matter. 

Many issues remain to be resolved at stage 2. I 
again offer the Government’s services to assist the 
member in charge of the bill to ensure that we get 
it right at stages 2 and 3 so that the bill achieves 
everything we all wish it to. 

17:20 
Patricia Ferguson: I very much welcome the 

content and tone of the debate. I will try to respond 
as best I can to the issues that members have 
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raised. The debate has demonstrated why there is 
a need for legislation. It is important that we 
proceed with the bill and press on to stage 2. I 
suppose that I would say that, wouldn’t I? 
However, the evidence bears that out. 

Members have made some very interesting 
points and a number of themes have been picked 
up. I was interested in the points that were made 
by Duncan McNeil, Sandra White, Mary Mulligan 
and—I am sorry; I was going to mention Sandra 
White again. I will no doubt come back to her. 
They all mentioned the issues of detail on the 
invoices and bills that are sent out, and hidden 
commission. It is important that there is openness 
and transparency on such matters. Sometimes, 
bills that people query are justified, but unless 
dialogue is possible, through which a resident can 
query a bill and be given an answer, they will think 
that it is excessive to have to pay 20 per cent 
commission to their factor for their building’s 
insurance. That may well be excessive, but only 
the factor can explain that to them. At the moment, 
people do not know that that happens, so no 
explanation is given. It is extremely important that 
transparency and openness are built in. 

Malcolm Chisholm: At the recent meeting that I 
referred to, it seemed that a large number of 
people were paying 35 per cent commission to 
factors for their insurance. 

Patricia Ferguson: I would not dispute that. I 
have heard a variety of figures mentioned. I have 
also heard about what, in the trade, are loosely 
called gentlemen’s agreements, whereby the 
factor’s brother-in-law paints the close and the 
transaction is kept in the family. That is the bad 
side of factoring, but there are very many good 
factors who work well with the people for whom 
they are contracted to work. 

I am extremely interested in switching, to which 
it is important to devote some of my time. There is 
a need for people to understand what the current 
rules say. Most people have the right to switch, 
whether through their title deeds, the Tenements 
(Scotland) Act 2004 or some other legislation. The 
problem that we encounter is that switching 
requires a majority of the eligible people to attend 
a meeting, and that can be difficult to achieve, 
because some of them might be absentee 
landlords, might not be interested, might be on 
holiday, might be in hospital or might be prevented 
from getting to the meeting by the weather. It can 
therefore be quite difficult to change factor, even 
when people in a property or development feel 
that that is the right thing to do. 

However, we must be extremely careful if we 
want to consider changing how people can switch. 
What could be put in place of a majority? It would 
have to be a minority. When a small number of 
people in a development come together, they 

might have a good shared agenda, but sometimes 
they might not have such a good shared agenda, 
in which case problems could come to the 
surface—the very problems that we are trying to 
resolve by means of the bill. 

I take Robert Brown’s point about sheltered 
housing complexes. As he mentioned, he has had 
an interest in Stonelaw Court, which I have visited. 
In fact, the committee heard evidence from Ms 
Murray of Stonelaw Court on the difficulties that 
residents have had. I think that it is unacceptable 
that their lifts, their car parking spaces and the flat 
for the warden can form part of the consideration 
of what makes a majority, which allows the person 
who developed the property in the first place to 
have a controlling interest. That needs to be 
resolved. However, if we want to go into 
switching—I am happy to do so—we must be 
careful about it, because we do not want to create 
problems that are similar to those that we are 
trying to resolve. 

I am delighted to have the minister’s support, 
which he had indicated to me privately, and I 
welcome the dialogue with him. His support 
perhaps went to the extreme last week, when he 
lodged the motion to agree to my bill at stage 1 in 
his name, with support from Ms Sturgeon. 
However, I found out that that was an inadvertent 
move by the Government and not a deliberate 
ploy. Anyway, that support is welcome, in 
whatever form it comes. 

Mr Neil described what he called three 
challenges, one of which related to the definition of 
a property manager. I am not sure—I will check it 
out—that the definition that I have provided does 
not cover the circumstances that he outlined; I 
think that it does. However, if it does not, I am 
happy to consider the matter further. An important 
point relates to the interface between title 
conditions, the definition and deregistration, which 
I might talk about in a little more detail. 

I heard what the minister said about the costs of 
a panel versus an ombudsman for the dispute 
resolution mechanism, but we must think about 
other issues, too. Mr McLetchie was correct to 
suggest that the home owner housing panel is 
perhaps underutilised and that expanding its 
work—perhaps without an increase in costs—
might be sensible. 

We must consider what we are trying to achieve 
and whether an ombudsman system would 
achieve it for us. I have sincere doubts about that. 
Whatever mechanism we put in place must be 
independent of property managers and must be 
seen to be independent. I am not sure whether the 
ombudsman service that the minister mentioned 
would fit those criteria, at least in the eyes of 
people who have problems. 
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I am slightly taken aback by the minister’s 
determination about ombudsmen, given that he 
told the committee in connection with another 
matter that his view was that having a court or a 
tribunal to deal with housing issues might be the 
way to go. That is my bill’s direction of travel; it 
does not take us back—as I see it—to an 
ombudsman system. 

I hope that I have covered several of the issues 
that members have raised. I am conscious of the 
time. I am grateful to all those who gave evidence 
to the committee. I listened to what they said with 
much interest. The Parliament has shown today 
that we all collectively listened to the issues that 
the witnesses raised and those that our 
constituents brought to us. 

I look forward to working with the committee and 
the Government to ensure that the bill in its final 
form is robust and resilient, provides a more 
transparent system for home owners, and 
safeguards home owners and the good factors 
who work in Scotland from the very few bad 
factors who take advantage of our constituents. 
We in the Parliament have raised the problem’s 
profile; now we need to raise the standard of the 
worst factors to the level of good factors. The bill 
will be part of that process. 
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Decision Time 

17:30 
The Presiding Officer (Alex Fergusson): 

There are two questions as a result of today’s 
business. The first question is, that motion S3M-
7531, in the name of Patricia Ferguson, on the 
Property Factors (Scotland) Bill, be agreed to. 

Motion agreed to, 

That the Parliament agrees to the general principles of 
the Property Factors (Scotland) Bill. 
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Property Factors (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 29 Long Title 
  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Patricia Ferguson 
 

36 In section 1, page 1, line 11, leave out <is to be construed accordingly> and insert <means not 
registered in the register> 

Section 2 

Patricia Ferguson 
 

37 In section 2, page 1, line 16, leave out <or buildings> 

Patricia Ferguson 
 

38 In section 2, page 1, line 19, leave out <or buildings> 

Patricia Ferguson 
 

39 In section 2, page 1, leave out lines 23 to 27 and insert–– 

<(c) a person who, in the course of that person’s business, manages or maintains land 
for the benefit of the owners of related properties occupied for residential 
purposes (but only where the owners of those related properties are required by 
burdens within the title deeds or land certificates relating to their properties to pay 
for the cost of the management or maintenance of such land), or 

(d) a person who, in the course of that person’s business, is instructed to carry out 
management and maintenance by the owner of land for the benefit of the owners 
of related properties occupied for residential purposes (but only where the owners 
of those related properties are required by burdens within the title deeds or land 
certificates relating to their properties to pay for the cost of the management or 
maintenance of such land).> 

Alex Neil 
 

1 In section 2, page 1, line 23, leave out <owns and> and insert <, in the course of that person’s 
business,> 

SP Bill 51-ML1  Session 3 (2011) 
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Alex Neil 
 

2 In section 2, page 1, line 24, after <any> insert <two or more> 

Alex Neil 
 

3 In section 2, page 1, line 27, at end insert <, and 

(  ) a local authority or housing association which manages or maintains land which is 
available for use by— 

(i) the owners of any two or more adjoining or neighbouring residential 
properties, or 

(ii) the local authority or housing association and the owners of any one or 
more such properties, 

 but only where the owners of those properties are required by the terms of the title 
deeds relating to the properties to pay for the cost of the management or 
maintenance of that land.> 

Alex Neil 
 

4 In section 2, page 1, line 27, at end insert— 

<(1A) Despite subsection (1), the following are not property factors for the purposes of this 
Act— 

(a) a person so far as managing or maintaining land on behalf of the Crown that was 
acquired by virtue of Her Majesty’s prerogative rights in relation to unclaimed or 
ownerless land, 

(b) an owners’ association established by the development management scheme 
(within the meaning of the Title Conditions (Scotland) Act 2003 (asp 9)) so far as 
managing or maintaining common parts or land in accordance with the scheme, 

(c) a person so far as managing or maintaining common parts or land on behalf of 
another person who is a property factor in relation to the same common parts or 
land.> 

Alex Neil 
 

5 In section 2, page 1, line 27, at end insert— 

<(1B) The Scottish Ministers may by order modify either or both of subsections (1) and (1A). 

(1C) An order under subsection (1B) may make such consequential modifications of any 
other provision of this Act as may be necessary or appropriate. 

(1D) An order under subsection (1B) is not to be made unless a draft of the statutory 
instrument containing the order has been laid before, and approved by resolution of, the 
Scottish Parliament.> 

Section 3 

Patricia Ferguson 
 

40 In section 3, page 2, line 11, leave out from <incorporated> to <registration> in line 12 and insert 
<formed and registered under the Companies Acts, the company’s registered> 
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Patricia Ferguson 
 

41 In section 3, page 2, line 15, after <and> insert <business> 

Patricia Ferguson 
 

42 In section 3, page 2, line 21, leave out <a list of> 

Patricia Ferguson 
 

114 In section 3, page 2, line 21, leave out <or buildings> 

Patricia Ferguson 
 

43 In section 3, page 2, line 30, leave out <(1)> and insert <(3)(b)> 

Patricia Ferguson 
 

44 In section 3, page 2, line 36, leave out <by them> 

Section 4 

Patricia Ferguson 
 

45 In section 4, page 3, line 18, leave out <(either or both) written or oral> 

Patricia Ferguson 
 

46 In section 4, page 3, line 28, leave out <reasonable> 

Patricia Ferguson 
 

47 In section 4, page 3, line 29, leave out <code of conduct published under section 13> and insert 
<property factor code of conduct> 

Patricia Ferguson 
 

48 In section 4, page 3, line 30, leave out <reasonable> 

Patricia Ferguson 
 

49 In section 4, page 3, line 30, leave out <any> and insert <a property factor enforcement> 

Patricia Ferguson 
 

50 In section 4, page 3, line 34, leave out <(e)> and insert <(f)> 

Patricia Ferguson 
 

51 In section 4, page 4, line 5, leave out <after> and insert <when> 

Patricia Ferguson 
 

52 In section 4, page 4, line 10, leave out <after> and insert <when> 
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Section 5 

Patricia Ferguson 
 

53 In section 5, page 4, line 18, leave out <the person, or any other> and insert <any> 

Patricia Ferguson 
 

54* In section 5, page 4, line 25, leave out from <grounds> to <business> in line 27 and insert <the 
grounds of any of the protected characteristics in Part 2 of the Equality Act 2010 (c.15)> 

Patricia Ferguson 
 

55 In section 5, page 4, line 32, leave out <reasonable> 

Patricia Ferguson 
 

56 In section 5, page 4, line 33, leave out <code of conduct published under section 13> and insert 
<property factor code of conduct> 

Patricia Ferguson 
 

57 In section 5, page 4, line 34, after <any> insert <property factor enforcement> 

Alex Neil 
 

6 In section 5, page 4, line 35, at end insert— 

<(  ) Where the person is, or has previously been, registered, material falls within this 
subsection if it shows that the person has failed to pay any charges imposed by virtue of 
section (Recovery of costs from property factors in relation to certain applications and 
orders).> 

Patricia Ferguson 
 

58 In section 5, page 4, line 36, leave out subsection (4) 

Section 8 

Patricia Ferguson 
 

59* In section 8, page 5, line 33, leave out <since being registered,> 

Patricia Ferguson 
 

60 In section 8, page 5, line 33, leave out <reasonable> 

Patricia Ferguson 
 

61 In section 8, page 5, line 35, leave out <code of conduct published under section 13> and insert 
<property factor code of conduct> 
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Patricia Ferguson 
 

62 In section 8, page 5, line 36, after <any> insert <property factor enforcement> 

Patricia Ferguson 
 

63 In section 8, page 6, line 5, leave out <(either or both)  written or oral> 

Patricia Ferguson 
 

64 In section 8, page 6, line 13, after <Ministers> insert <decide to> 

Patricia Ferguson 
 

65 In section 8, page 6, line 15, after <removal> insert <, which must be a date no less than 21 days 
after the date notice is given under this subsection> 

Patricia Ferguson 
 

66 In section 8, page 6, line 15, at end insert <and give public notice of the date of removal> 

Section 9 

Patricia Ferguson 
 

67 In section 9, page 6, line 18, leave out <a first> and insert <an> 

Patricia Ferguson 
 

68 In section 9, page 6, line 26, leave out <are entitled to> and insert <may> 

Patricia Ferguson 
 

116* In section 9, page 6, line 29, at end insert–– 

<(  ) homeowners may take a decision to manage land (where they are required by 
burdens contained within their title deeds or land certificates to pay for the cost of 
management or maintenance of such land) by appointing a new property factor, or 
no property factor, in accordance with the procedures in relation to such decisions 
in their title deeds or land certificates or sections 28 and 64 of the Title Conditions 
(Scotland) Act 2003 (asp 9) (as applied by section 70A of that section),> 

Patricia Ferguson 
 

69 In section 9, page 6, line 30, leave out <is ineligible to> and insert <may not> 

Section 10 

Patricia Ferguson 
 

70 In section 10, page 7, line 15, leave out <after> and insert <when> 
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Patricia Ferguson 
 

71 In section 10, page 7, line 20, leave out <(asp 11)> 

Patricia Ferguson 
 

72 In section 10, page 7, line 21, leave out subsection (5) 

Alex Neil 
 

7 In section 10, page 7, line 22, at end insert <, or 

(  ) an owner of residential property adjoining or neighbouring land which is— 

(i) managed or maintained by a property factor, and 

(ii) available for use by the owner.>  

Section 11 

Patricia Ferguson 
 

73 In section 11, page 7, line 30, leave out <court> and insert <sheriff> 

Patricia Ferguson 
 

74 In section 11, page 7, line 37, leave out <4(4)(b)(i) to (iii)> and insert <4(4)(b)> 

Patricia Ferguson 
 

75 In section 11, page 8, line 5, leave out <An application such as is mentioned in> and insert <An 
appeal under> 

Patricia Ferguson 
 

76 In section 11, page 8, line 7, leave out <granting or refusing> and insert <on> 

Patricia Ferguson 
 

77 In section 11, page 8, line 8, leave out <(3)> and insert <(2)> 

Patricia Ferguson 
 

78 In section 11, page 8, line 9, leave out <within the period of 21 days beginning with> and insert 
<not later than 21 days after> 

Patricia Ferguson 
 

79 In section 11, page 8, line 11, leave out <this section> and insert <subsection (9)> 

Alex Neil 
 

8 In section 11, page 8, line 12, leave out subsection (12) 
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Patricia Ferguson 
 

80 In section 11, page 8, line 12, leave out subsection (12) and insert— 

<(12) In section 32(1) (power of the Court of Session to regulate civil procedure in sheriff 
courts) of the Sheriff Courts (Scotland) Act 1971 (c.58) after paragraph (l) insert— 

“(la) regulating the procedure to be followed in appeals under sections 11 and 21 of 
the Property Factors (Scotland) Act 2011 (asp 00);”.> 

Section 12 

Patricia Ferguson 
 

81 In section 12, page 8, line 20, leave out <under that section> 

Patricia Ferguson 
 

82 In section 12, page 8, line 36, leave out <after> and insert <when> 

Patricia Ferguson 
 

83 In section 12, page 9, line 1, leave out <after> and insert <when> 

Section 13 

Patricia Ferguson 
 

84 In section 13, page 9, line 23, leave out <reasonable> 

After section 13 

Patricia Ferguson 
 

115 After section 13, insert–– 

<Registered property factor identifier 

Registered property factor identifier 

(1) The Scottish Ministers must devise an identifier which may be used by registered 
property factors to identify themselves as such. 

(2) A registered property factor must include the identifier mentioned in subsection (1) in 
any communication of a type mentioned in subsection (3). 

(3) The types of communication are–– 

(a) any communication with any homeowner to whom the registered property factor 
provides property factoring services, and 

(b) any communication which advertises the registered property factor’s provision of 
property factoring services to one or more homeowners to whom the registered 
property factor does not currently provide such services. 

(4) In this section–– 

“communication” includes an electronic communication, 
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“property factoring services” means the activities undertaken by the property 
factor which cause the property factor to require to be registered in the register.> 

Section 16 

Alex Neil 
 

9 In section 16, page 10, leave out lines 24 and 25 and insert— 

<(  ) to carry out the property factor’s duties,> 

Patricia Ferguson 
 

85 In section 16, page 10, line 25, at end insert— 

<(  ) to carry out management and maintenance required by burdens contained within 
their title deeds or land certificates, where the property factor owns land for the 
benefit of owners of related properties (as defined in section 2(1)(c) and (d)), or> 

Patricia Ferguson 
 

86 In section 16, page 10, line 26, leave out <reasonable> 

Alex Neil 
 

10 In section 16, page 10, line 29, leave out <comply with the contractual> and insert <carry out the 
property factor’s> 

Alex Neil 
 

11 In section 16, page 10, line 30, after <be,> insert <to comply with> 

Alex Neil 
 

12 In section 16, page 10, line 33, leave out <comply with the contractual> and insert <carry out the 
property factor’s> 

Patricia Ferguson 
 

87 In section 16, page 10, line 34, after <duties> insert <, burdens contained within their title deeds 
or land certificates> 

Alex Neil 
 

13 In section 16, page 10, line 34, after <be,> insert <to comply with> 

Alex Neil 
 

14 In section 16, page 10, line 36, at end insert— 

<(4) References in this Act to a failure to carry out a property factor’s duties include 
references to a failure to carry them out to a reasonable standard. 

(5) In this Act, “property factor’s duties” means, in relation to a homeowner— 
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(a) duties in relation to the management of the common parts of land or buildings 
owned by the homeowner, or 

(b) duties in relation to the management or maintenance of land— 

(i) adjoining or neighbouring residential property owned by the homeowner, 
and 

(ii) available for use by the homeowner.> 

Section 17 

Patricia Ferguson 
 

88 In section 17, page 11, line 7, leave out <there has not been a reasonable period of time> and 
insert <a reasonable period of time has not elapsed> 

Section 18 

Patricia Ferguson 
 

89 In section 18, page 11, line 29, leave out <complied> and insert <failed to comply> 

Alex Neil 
 

15 In section 18, page 11, line 29, leave out <complied with the contractual> and insert <failed to 
carry out the property factor’s> 

Patricia Ferguson 
 

90 In section 18, page 11, line 29, after <duties> insert <, burdens contained within their title deeds 
or land certificates> 

Alex Neil 
 

16 In section 18, page 11, line 30, after <be,> insert <to comply with> 

Patricia Ferguson 
 

91 In section 18, page 11, line 37, leave out subsection (3) 

Patricia Ferguson 
 

92 In section 18, page 12, line 1, leave out <is> and insert <are> 

Alex Neil 
 

17 In section 18, page 12, line 2, leave out <comply with the contractual> and insert <carry out the 
property factor’s> 

Alex Neil 
 

18 In section 18, page 12, line 3, after <be,> insert <to comply with> 
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Patricia Ferguson 
 

93 In section 18, page 12, line 5, leave out <and the common law remedy of judicial review,> 

Section 19 

Patricia Ferguson 
 

94 In section 19, page 12, line 11, leave out <financial> 

Patricia Ferguson 
 

95 In section 19, page 12, line 15, leave out from <committee> to end of line 16 and insert <property 
factor must take> 

Section 20 

Patricia Ferguson 
 

96 In section 20, page 12, line 24, leave out <in question> 

Patricia Ferguson 
 

97 In section 20, page 13, line 1, leave out <(including this section)> 

Section 21 

Patricia Ferguson 
 

98 In section 21, page 13, line 11, leave out subsection (3) and insert— 

<(3) The decision of the sheriff under this section is final.> 

Section 22 

Patricia Ferguson 
 

99 In section 22, page 13, line 16, leave out <complied> and insert <failed to comply> 

Section 23 

Patricia Ferguson 
 

100 In section 23, page 14, line 7, leave out <has> and insert <have> 

Patricia Ferguson 
 

101 In section 23, page 14, line 8, after <decided> insert <under section 22(1)> 
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Section 24 

Patricia Ferguson 
 

102 In section 24, page 14, line 15, leave out <procedure> and insert <rules> 

Alex Neil 
 

19 In section 24, page 14, line 16, after <16> insert <and> 

Alex Neil 
 

20 In section 24, page 14, line 17, leave out <and the making of appeals against such decisions> 

Patricia Ferguson 
 

103 In section 24, page 14, line 17, leave out <making> and insert <rights> 

After section 24 

Alex Neil 
 

21 After section 24, insert— 

<Recovery of costs from property factors in relation to certain applications and 
orders 

(1) The Scottish Ministers may by regulations make provision about the recovery of 
relevant costs from property factors where— 

(a) the president of the homeowner housing panel refers an application to a 
homeowner housing committee under section 17(1)(a), 

(b) a homeowner housing committee makes a property factor enforcement order 
against a factor. 

(2) In this section, “relevant costs” means costs incurred by— 

(a) the homeowner housing panel, 

(b) the president of the panel, 

(c) homeowner housing committees, 

in relation to the exercise of functions conferred by sections 15 to 24 of this Act. 

(3) Regulations under subsection (1) may in particular— 

(a) provide for charges to be imposed on property factors, 

(b) provide for charges to be imposed in either or both of the circumstances referred 
to in subsection (1), 

(c) provide for different charges to be imposed in different cases or different classes 
of case, 

(d) confer functions (including functions relating to the imposition and determination 
of charges) on— 

(i) the homeowner housing panel, 
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(ii) the president of the panel, 

(iii) homeowner housing committees, 

(e) make provision about how charges may be recovered. 

(4) The Scottish Ministers must, in exercising their functions under subsection (1), secure 
that the income from any charges imposed by virtue of the regulations does not exceed 
the relevant costs. 

(5) Regulations under subsection (1) may modify any enactment (including this Act). 

(6) Regulations under subsection (1) are not to be made unless a draft of the statutory 
instrument containing the regulations has been laid before, and approved by resolution 
of, the Scottish Parliament.> 

Section 25 

Patricia Ferguson 
 

104 In section 25, page 14, line 20, leave out <written>  

Patricia Ferguson 
 

105 In section 25, page 14, line 20, leave out <by the panel> 

Before section 26 

Patricia Ferguson 
 

117* Before section 26, insert–– 

<Amendments to Title Conditions (Scotland) Act 2003 

After section 70 of the Title Conditions (Scotland) Act 2003 (asp 9) insert–– 

“70A Application of Act in relation to property factors 

(1) Where any of paragraphs (a) to (c) of section 9(1) of the Property Factors 
(Scotland) Act 2011 (asp 00) (“the 2011 Act”) apply, the following sections 
apply as if the references in those sections to a manager of property, manager 
or, as the case may be, manager of related properties included a reference to a 
property factor–– 

 section 3(7), 

 section 28, 

 section 64. 

(2) For the purposes of section 66, as it applies in relation to section 64 as applied 
by subsection (1) above, the expression “related properties” includes “land” as 
defined in section 28 of the 2011 Act. 

(3) In subsection (1), “property factor” has the meaning given by section 2 of the 
2011 Act.”.> 
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Section 26 

Patricia Ferguson 
 

106 In section 26, page 14, line 33, after <that> insert <any of> 

Alex Neil 
 

22 In section 26, page 14, line 36, after <sections> insert <2(1B),> 

Alex Neil 
 

23 In section 26, page 14, line 36, leave out <11(12),> 

Alex Neil 
 

24 In section 26, page 14, line 37, after <24,> insert <(Recovery of costs from property factors in 
relation to certain applications and orders)(1),> 

Alex Neil 
 

25 In section 26, page 14, line 37, after <25(3)> insert <, (Ancillary provision)(1)> 

After section 26 

Alex Neil 
 

26 After section 26, insert— 

<Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplementary, 
consequential, transitional, transitory or saving provision as they consider appropriate 
for the purposes of, in consequence of, or for giving full effect to, any provision of this 
Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

(3) An order under subsection (1) is not to be made unless a draft of the statutory instrument 
containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament.> 

Section 27 

Alex Neil 
 

27 In section 27, page 15, line 9, after <section> insert <2(1B),> 

Alex Neil 
 

28 In section 27, page 15, line 9, after <13(3)(c)> insert <, (Ancillary provision)(1)> 
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Alex Neil 
 

29 In section 27, page 15, line 9, after <29(2)> insert <or regulations under section (Recovery of 
costs from property factors in relation to certain applications and orders)(1)> 

Section 28 

Alex Neil 
 

30 In section 28, page 15, leave out line 14 

Patricia Ferguson 
 

107 In section 28, page 15, line 14, at end insert— 

<“facilities” means any property which is of benefit to related properties, examples 
of property which may constitute such a facility, without prejudice to the 
generality, include a— 

(a) common area for recreation, 

(b) private road, 

(c) private sewerage, and 

(d) sustainable urban drainage system,> 

Patricia Ferguson 
 

108 In section 28, page 15, line 15, leave out <has the meaning given by section 10(5)> and insert 
<means an owner of land used to any extent for residential purposes— 

(a) the common parts of which are managed or maintained by a property 
factor, or 

(b) where owners are required by burdens contained in their title deeds, or land 
certificates, to pay for the cost of the management or maintenance of land 
where such land is for the benefit of owners of related properties,> 

Patricia Ferguson 
 

109 In section 28, page 15, line 15, at end insert— 

<“land” includes facilities for the benefit of owners of related properties occupied 
as residential properties,> 

Alex Neil 
 

31 In section 28, page 15, line 20, at end insert— 

 <“property factor’s duties” has the meaning given by section 16(5),”> 

Patricia Ferguson 
 

110 In section 28, page 15, line 22, at end insert— 

<“related properties” has the meaning given by section 66 of the Title Conditions 
(Scotland) Act 2003 (asp 9),> 
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Patricia Ferguson 
 

111 In section 28, page 15, leave out line 23 

Patricia Ferguson 
 

112 In section 28, page 15, line 24, leave out <16(1)(b)> and insert <13(4)> 

After section 28 

Alex Neil 
 

32 After section 28, insert— 

<Crown application 

(1) No contravention by the Crown of any provision of this Act makes the Crown 
criminally liable. 

(2) However, the Court of Session may, on the application of the Scottish Ministers, declare 
unlawful any act or omission of the Crown which constitutes such a contravention.> 

Section 29 

Alex Neil 
 

33 In section 29, page 15, line 28, after <Act> insert <(except this Part)> 

Patricia Ferguson 
 

113 In section 29, page 15, line 28, leave out <29 September> and insert <31 December> 

Alex Neil 
 

34 In section 29, page 15, line 28, leave out <29 September 2011 or such earlier date> and insert 
<such day> 

Alex Neil 
 

35 In section 29, page 15, line 29, at end insert— 

<(  ) This Part comes into force at the beginning of the day after the day on which the Bill for 
this Act receives Royal Assent.> 

 15
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Property Factors (Scotland) Bill 
 

1st Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated on the first day of Stage 2 
consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 

Part 1: minor amendments and consequentials 
36, 37, 38, 40, 41, 42, 114, 43, 44, 45, 50, 51, 52, 53, 54, 58, 106, 111 

Meaning of property factor 
39, 1, 2, 3, 4, 5, 22, 27, 107, 109, 110 

 
Notes of amendments in this group 

 Amendment 39 pre-empts amendments 1 and 2 

Compliance with the code of conduct 
46, 48, 55, 60, 84, 86 

Code of conduct and property factor enforcement order 
 47, 49, 56, 57, 61, 62 

Recovery of costs of dispute resolution 
6, 21, 24, 29 

Removal from register or refusal of entry into the register 
59, 63, 64, 65, 66, 67, 68, 69, 70, 71 

Effect of refusal of entry into the register or removal from the register 
116, 117 

Definition of “homeowner” 
72, 7, 108 

Procedure for appeal against refusal to register or removal from the register 
73, 74, 75, 76, 77, 78, 79, 8, 80, 23 
 

Notes of amendments in this group 
 Amendment 8 pre-empts amendment 80 
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Offence of operating as a property factor without registration 
81, 82, 83 

Property factor identifier 
115 

Applications to homeowner housing panels  
9, 85, 10, 11, 12, 87, 13, 14, 30, 31 
 

Homeowner housing panels and committees 
88, 89, 91, 92, 93, 98, 104, 105 
 

Notes of amendments in this group 
 Amendment 89 pre-empts amendments 15 

Part 2: minor amendments 
15, 90, 16, 17, 18, 94, 95, 96, 97, 99, 100, 101, 102, 103, 112 

Part 2: appeals procedure 
19, 20 

Notes of amendments in this group 
 Amendment 20 pre-empts amendment 103 in group Part 2: minor amendments 

Ancillary provision 
25, 26, 28 

Crown application 
32 

Commencement 
33, 113, 34, 35 

 
Notes of amendments in this group 

 Amendments 113 and 34 are direct alternatives 
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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

EXTRACT FROM THE MINUTES 

2nd Meeting, 2011 (Session 3) 

Wednesday 19 January 2011 

Present: 
 
Malcolm Chisholm (Committee Substitute 
for agenda item 2) 

Bob Doris (Deputy Convener) 

Patricia Ferguson Alex Johnstone 
Duncan McNeil (Convener) Alasdair Morgan 
Mary Mulligan Jim Tolson 
John Wilson 
  

 

 

Property Factors (Scotland) Bill: The Committee will consider the Bill at Stage 2 
(Day 1). 

The following amendments were agreed to (without division): 36, 37, 38, 1, 4, 5, 
40, 41, 42, 114, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 6, 58, 
59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 7, 73, 74, 75, 76, 77, 78, 79, 8, 
81, 82, 83 and 84. 

The following amendments were agreed to (by division): 

2 (For 5, Against 3, Abstensions 0) 

3 (For 5, Against 3, Abstentions 0) 

The following amendments were disagreed to (by division): 

39 (For 3, Against 5, Abstentions 0) 

116 (For 3, Against 4, Abstentions 1) 

Amendments 72 and 115 were moved and, with the agreement of the Committee, 
withdrawn. 

Amendment 80 was pre-empted. 

Sections 6, 7 and 14 were agreed to without amendment. 

Sections 1, 2, 3, 4, 5, 8, 9, 10, 11, 12 and 13 were agreed to as amended. 
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11:03 

On resuming— 

Property Factors (Scotland) Bill: 
Stage 2 

The Convener: Item 2 is consideration of stage 
2 amendments to the Property Factors (Scotland) 
Bill. I welcome Alex Neil, the Minister for Housing 
and Communities, and, from the Scottish 
Government, Simon Stockwell, the head of family 
and property law; Barry McCaffrey, legal adviser to 
the Scottish Government’s European Union office; 
and Willie Ferrie, Scottish parliamentary counsel. 
The member in charge of the bill, Patricia 
Ferguson MSP, is supported by Mike Dailly, 
principal solicitor of Govan Law Centre. Malcolm 
Chisholm is here as a committee substitute. 

Section 1—Register of property factors 

The Convener: Amendment 36, in the name of 
Patricia Ferguson, is grouped with amendments 
37, 38, 40 to 42, 114, 43 to 45, 50 to 54, 58, 106 
and 111. 

Patricia Ferguson: I will be brief. The first 
group consists of technical amendments that are 
designed to provide clarity and to correct 
typographical issues in part 1 of the bill. 
Amendment 54 updates section 5(2)(b) to provide 
a link with the new Equality Act 2010. 

I move amendment 36. 

The Minister for Housing and Communities 
(Alex Neil): The Government is content with 
amendments 36, 37, 38, 40, 41, 42, 114, 43, 44, 
45, 50, 51, 52, 53, 54, 58, 106, 111—I am happy 
to repeat those numbers if members wish. All the 
amendments are from the member in charge of 
the bill and many of them pick up comments that 
the Government has made. 

Amendment 42 is fine as far as it goes, but 
companies that gave evidence at stage 1 criticised 
section 3(2)(e) on the ground of commercial 
confidentiality. The committee also noted that the 
need for constant updates was too onerous. In the 
stage 1 debate, Patricia Ferguson said: 

“the committee is right to suggest that the database 
should be updated ... on a yearly basis, rather than 
immediately a change occurs. I will seek to clarify that 
provision at stage 2. I propose that the information should 
remain confidential and should not be published.”—[Official 
Report, 8 December 2010; c 31294.] 

It would be useful to know whether she plans to 
lodge further amendments on that at stage 3. 

Patricia Ferguson: We are still considering that 
matter. I am happy to look at it again before stage 
3 and to lodge further amendments if necessary. 
We have tried to clarify the position in several 
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amendments that are to be discussed today. I 
hope that that will become clearer as we deal with 
those amendments. Our amendment 42 covers 
the specifics of publishing the list. 

Amendment 36 agreed to. 

Section 1, as amended, agreed to. 

Section 2—Meaning of “property factor” 

Amendments 37 and 38 moved—[Patricia 
Ferguson]—and agreed to. 

The Convener: Amendment 39, in the name of 
Patricia Ferguson, is grouped with amendments 1 
to 5, 22, 27, 107, 109 and 110. If amendment 39 is 
agreed to, amendments 1 and 2 will be pre-
empted. 

Patricia Ferguson: Section 2(1) provides a 
definition of a property factor in three scenarios, 
which can be summarised as a traditional factor of 
flatted dwellings, a council or housing association 
factor and a land management company factor. At 
paragraph 62 of its stage 1 report, the committee 
recognised the need to tighten the drafting 
“to ensure that there is no doubt as to whether a land-
owning maintenance company is covered by the Bill’s 
provisions.” 

In consultation with my legal team, I have 
considered the issue. With the support of 
Consumer Focus Scotland, we propose a much 
tighter definition that will add new paragraphs (c) 
and (d) to section 2(1). Amendment 39 deals with 
land-owning maintenance companies. The 
committee will note that we have anticipated the 
possibility of a land-owning maintenance company 
delegating its functions to a third party—proposed 
new paragraph (d) covers that. 

The minister’s amendment 1 is helpful and we 
have incorporated its wording in amendment 39. 
Amendment 2 is unnecessary, given that we use 
the concept of owners of related properties, which 
implies two or more owners and which is defined 
by the Title Conditions (Scotland) Act 2003. 
Through amendment 110, I propose that the bill 
should adopt that definition in its interpretation 
section. 

I support the minister’s amendments 4, 5, 22 
and 27, which deal with persons or associations 
that are excluded from being property factors for 
the purposes of the bill. However, I remain to be 
convinced that amendment 3 is needed, as 
section 2(1)(b) deals with local authority or 
registered social landlord factors generally. 

My amendments 107, 109 and 110 propose 
changes to section 28—the bill’s interpretation 
section—to define the concepts of “facilities”, 
“land” and “related properties”, which I believe is 

necessary to capture land-owning maintenance 
companies as clearly and objectively as possible. 

I move amendment 39. 

Alex Neil: The amendments all relate to the 
definition of “property factor”; I will speak first 
about the Government’s amendments. There is a 
high level of consensus between the Government 
and Patricia Ferguson in what we are trying to 
achieve—the issue is how best to achieve it. 

Amendment 1 relates to section 2(1)(c) and 
seeks to ensure that land maintenance companies 
are covered generally by the definition. The first 
part of the amendment deletes the reference to 
ownership, given that in some cases land may 
continue to be owned for a period of time by the 
developer rather than the land maintenance 
company. Amendment 1 also ensures that under 
section 2(1)(a), only those carrying out a business 
are caught by the definition at section 2(1)(c). 

Amendment 2 provides that the definition at 
section 2(1)(c) applies only when the land is 
available for use by the owners of two or more 
properties. Section 2(1)(c) as currently drafted 
might cover individuals who grant someone a 
servitude or access rights and require a payment 
in exchange so that the land can be maintained. 
Amendment 2 puts beyond doubt that private 
arrangements of that nature are not covered. 

Amendment 3 is linked to amendment 1, which 
restricts section 2(1)(c) to those who operate as a 
factor as part of a business. Amendment 1 could 
have the effect of taking local authorities and 
housing associations in land management cases 
out of the definition, but amendment 3 ensures 
that they are still covered. 

Amendment 4 excludes various bodies and 
parties from the definition of “property factor”. The 
first exclusion at proposed new paragraph (a) is 
for the Queen’s and Lord Treasurer’s 
Remembrancer, and the second exclusion at 
proposed new paragraph (b) is for development 
management schemes. The third exclusion at 
proposed new paragraph (c) puts it beyond doubt 
that sub-contractors who are working on behalf of 
the property factor or land maintenance company 
will not themselves be caught by the definition of 
“property factor”. 

Amendment 5 gives ministers an order-making 
power to amend the definition of “property factor” 
that is subject to affirmative resolution. As a result, 
amendment 27 excludes the power to amend the 
definition of “property factor” from powers to make 
statutory instruments under the bill that are subject 
to negative resolution procedures. 

Amendment 22 relates to the power at section 
26 for ministers to delegate functions. The 
amendment provides that ministers may not 
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delegate the order-making power to amend the 
definition of “property factor”. 

Turning to Patricia Ferguson’s amendments, we 
have a major concern about amendment 39, which 
refers to “related properties”. Amendment 110, 
which was also lodged by Patricia Ferguson, 
would provide that “related properties” has the 
meaning that is given in section 66 of the Title 
Conditions (Scotland) Act 2003. However, the 
definition in the 2003 act is lengthy and complex, 
and serves a particular purpose in relation to 
manager burdens. It is not clear to what extent 
some aspects of the definition of “related 
properties” would be applicable to land as 
maintained by land maintenance companies. 

That is an unnecessary complication, and there 
may be unintended consequences. We would not 
want an unduly narrow and technical interpretation 
of the concept of “property factor” under section 
2(1) of the bill that relies on concepts that have 
been imported from the 2003 act, which has a 
different legal context. The amendments that I 
have lodged avoid such complications and seek to 
ensure that all property factoring arrangements 
are covered in section 2(1). 

11:15 
Patricia Ferguson also lodged amendments 107 

and 109 in this group. Amendment 109 defines 
“land”, and amendment 107 defines “facilities”. We 
have concerns about those two proposed 
definitions as they rely on references to “related 
properties”, which, as I have already indicated, 
produces an uncertain result. 

I appreciate why Patricia Ferguson considers 
that definitions might be helpful under the bill, and 
the Government is happy to meet her and her 
advisers to see whether any definition should be 
added at stage 3. 

There might be further unintended 
consequences from amendment 39’s proposed 
insertion into section 2(1) of new paragraph (d), 
which refers to persons who are 
“instructed to carry out management and maintenance”. 

That might cast further doubt on whether 
subcontractors who are engaged by property 
factors are excluded from the definition. Our 
amendment 4 seeks to remove any doubt by 
creating an express exclusion. 

I invite the committee to agree to Government 
amendments 1 to 5, 22 and 27, and to reject Ms 
Ferguson’s amendments 39, 107, 109 and 110. 

Mary Mulligan: I thank the member in charge of 
the bill and the minister for their comments. As we 
are all aware, the committee was exercised at 
stage 1 about the definition of “property factor” and 

the desire to include those who had both a land 
ownership role and a factoring role. The member 
in charge has gone some way, through 
amendment 39, to ensuring that we do that, which 
is helpful. 

Having listened to the minister’s concerns, I am 
not convinced that the amendment would have the 
unintended consequences that he spoke about. 
However, I hope that there will be an opportunity 
for further discussion and that the matter can be 
addressed again at stage 3. The amendment 
relates to an important point, which the committee 
wished to ensure was covered in the bill, so I hope 
that we can get a definition that achieves that. 

Malcolm Chisholm (Edinburgh North and 
Leith) (Lab): The minister will no doubt comment 
on this when he winds up, but if I understood what 
he said, his amendment 3 was lodged only in 
consequence of amendment 1. Does he accept 
that amendment 3 is not necessary if amendment 
39 is agreed to? That is what Patricia Ferguson 
said. 

Alex Neil: Amendment 3 is obviously linked to 
amendment 1. If amendment 1 falls, amendment 3 
will be redundant. 

Patricia Ferguson: In drafting amendment 39, 
we were careful to refer back to the concerns that 
the committee raised about clarity and the 
definition in respect of property managers, 
recognising that there is more than one model of 
property manager operating in Scotland—hence 
the specific nature of the amendment. 

I will try to answer some of the minister’s 
concerns, which I appreciate are genuine. I also 
appreciate his offer of further meetings, the 
purpose of which would be to come to a 
consensual agreement on the matter. When it 
comes to third-party contractors, our specifying 
that responsibility arises only in respect of the 
burdens that are placed on owners in their title 
deeds suggests to me that contractors would be 
excluded. Furthermore, we mention that 
“in the course of the person’s business” 

they are obliged to manage or maintain land, and 
that helps to give clarity as to who is caught by 
that aspect of the provisions. 

Indeed, the element to do with the burdens in 
the title deeds would also help to clarify whether a 
developer who was acting in lieu of owners at the 
beginning of a new development would be 
captured by the provisions. I press amendment 39. 

The Convener: The question is, that 
amendment 39 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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For 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 

Against 
Doris, Bob (Glasgow) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Tolson, Jim (Dunfermline West) (LD) 
Wilson, John (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 39 disagreed to. 

Amendment 1 moved—[Alex Neil]—and agreed 
to. 

Amendment 2 moved—[Alex Neil]. 

The Convener: The question is, that 
amendment 2 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Doris, Bob (Glasgow) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Tolson, Jim (Dunfermline West) (LD) 
Wilson, John (Central Scotland) (SNP) 

Against 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 2 agreed to. 

Amendment 3 moved—[Alex Neil]. 

The Convener: The question is, that 
amendment 3 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Doris, Bob (Glasgow) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Tolson, Jim (Dunfermline West) (LD) 
Wilson, John (Central Scotland) (SNP) 

Against 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 3 agreed to. 

Amendments 4 and 5 moved—[Alex Neil]—and 
agreed to. 

Section 2, as amended, agreed to. 

Section 3—Application for registration 

Amendments 40 to 42, 114, 43 and 44 moved—
[Patricia Ferguson]—and agreed to. 

Section 3, as amended, agreed to. 

Section 4—Registration 

Amendment 45 moved—[Patricia Ferguson]—
and agreed to. 

The Convener: Amendment 46, in the name of 
Patricia Ferguson, is grouped with amendments 
48, 55, 60, 84 and 86. 

Patricia Ferguson: This group of amendments 
deals with compliance with the property factor 
code of conduct. The bill requires property factors 
to demonstrate “reasonable compliance” with the 
code. The Scottish Government observed that 
given that the code would set out minimum 
standards the drafting gives rise to the danger that 
factors might be able to provide a service at a 
lower level than is envisaged in the code, which is 
not the intention. Accordingly, the amendments 
would remove the word “reasonable”, to ensure 
that there must be compliance with the code as a 
minimum standard. 

I move amendment 46. 

Malcolm Chisholm: I strongly support the 
amendments in the group. They are important, 
because the code of conduct is at the heart of the 
bill. Indeed, the legislation will come in two parts 
and we will need to scrutinise what is in the code 
of conduct in due course. Obviously, I had 
concerns that the word “reasonable” might be a 
way in which factors could get round the intention 
of the bill. It is better to remove it, because that 
makes it absolutely clear to everyone that the 
code of conduct must be adhered to. The 
amendments are important ones to what, in my 
mind, is the most important aspect of the bill. 

The Convener: As no other members want to 
speak, I call the minister. 

Alex Neil: Thank you, Presiding Officer—I 
mean convener. That was perhaps forecasting 
what will happen after the election. 

The Convener: There is no chance of that. 
Anyway, move on quickly. 

Alex Neil: The Government is content with 
amendments 46, 48, 55, 60, 84 and 86. Some of 
the amendments ensure that there must be full 
compliance with property factor enforcement 
orders, which is entirely appropriate. In addition, 
many of them relate to the code of conduct, which 
will be published under section 13 and which will 
set out minimum standards. To require only 
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reasonable compliance with standards that are set 
at the minimum level would not work. Simply 
requiring compliance, as Ms Ferguson’s 
amendments will do, is preferable. 

The approach taken to the section 13 code of 
conduct is different from the approach taken by 
the Government-led stakeholder group, which has 
developed a draft statement of quality standards 
for a voluntary accreditation scheme. The rationale 
for the voluntary scheme is to encourage best 
practice whereas, clearly, the minimum standards 
that are required for statutory registration cannot 
be set at too exacting a level. The differences in 
approach between the code of conduct and the 
accreditation scheme mean that the accreditation 
scheme standards cannot just be taken and used 
as the code of conduct. Thought and consultation 
will be needed on the code. 

Amendment 46 agreed to. 

The Convener: Amendment 47, in the name of 
Patricia Ferguson, is grouped with amendments 
49, 56, 57, 61 and 62. 

Patricia Ferguson: I will be brief again. The 
amendments in the group are technical in nature 
and will help to ensure consistency in the use of 
the terms “property factor code of conduct” and 
“property factor enforcement order”. 

I move amendment 47. 

Alex Neil: The Government is content with the 
amendments in the group, which we believe will 
improve the clarity of the provisions to which they 
relate. 

Amendment 47 agreed to. 

Amendments 48 to 52 moved—[Patricia 
Ferguson]—and agreed to. 

Section 4, as amended, agreed to. 

Section 5—Section 4: considerations 

Amendments 53 to 57 moved—[Patricia 
Ferguson]—and agreed to. 

The Convener: Amendment 6, in the name of 
the minister, is grouped with amendments 21, 24 
and 29. 

Alex Neil: These amendments relate to the 
recovery from property factors of costs that are 
linked to the dispute resolution service under part 
2 of the bill. 

The intention is to ensure that the costs of the 
dispute resolution service are not met just by the 
taxpayer. Amendment 21 provides ministers with 
the power, subject to the affirmative resolution 
procedure, to make provision for the recovery of 
costs. Charges may be imposed to recover the 
costs of the panel, the president of the panel and 

the committee that arise from their functions under 
part 2. 

11:30 
Amendment 21 also lays down that charges 

may be levied on factors only when the president 
of the panel refers an application to the committee 
and when a property factor enforcement order is 
made. Section 17(2) provides that the president 
may reject an application and not send it to the 
committee if there is good reason for rejecting it. 
That ensures that factors should not be landed 
with charges for malicious complaints. Ministers 
will be obliged to ensure that income from the 
charges  
“does not exceed the relevant costs.” 

Amendment 6 relates to section 5, which lays 
down matters to which the Scottish ministers are 
to have regard when deciding whether a person is 
a fit and proper person to be registered as a 
property factor. Section 5 includes cases in which 
the factor is or has previously been a property 
factor. Amendment 6 provides that in such cases 
ministers shall have regard to any failure to pay 
charges that are levied on factors in respect of the 
dispute resolution service. 

Amendment 24 is a consequential amendment 
to section 26, to ensure that ministers’ power to 
make regulations on charges on property factors 
cannot be delegated. Amendment 29 is another 
consequential amendment. It amends section 27 
to exclude that regulation-making power from the 
list of statutory instruments under the bill that are 
subject to negative resolution procedures. 

I invite the committee to agree to amendments 
6, 21, 24 and 29. 

I move amendment 6. 

Patricia Ferguson: I am supportive of this 
group of amendments, which will enable the 
Scottish ministers to make rules requiring property 
factors to pay for the cost of proceedings in certain 
cases, on what I hope will be a polluter-pays 
basis. That will be a matter for ministers and 
Parliament to determine, but I support the 
amendments. 

Amendment 6 agreed to. 

Amendment 58 moved—[Patricia Ferguson]—
and agreed to. 

Section 5, as amended, agreed to. 

Sections 6 and 7 agreed to. 

Section 8—Removal from register 

The Convener: Amendment 59, in the name of 
Patricia Ferguson, is grouped with amendments 
63 to 71. 
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Patricia Ferguson: This group contains some 
tidying-up amendments, as well as some more 
substantial amendments that address a particular 
issue that the committee highlighted at stage 1. 

In paragraphs 81 to 83 of the committee’s stage 
1 report, concern was expressed that if a factor 
were deregistered there would need to be 
transitional arrangements to prevent a break in 
continuity of service. Our solution to that important 
concern is to amend section 8(7) with 
amendments 65 and 66. 

Amendment 65 sets the date of removal from 
the register at 21 days after notice of impending 
removal is given to the property factor under 
section 8. The period of 21 days ties in with the 
21-day period of appeal for which section 11(2) 
provides, so a factor will not be deregistered 
immediately. 

Amendment 66 requires the public notice, as 
defined by section 14(3), that is to be given of the 
date of removal to include notice to local 
authorities, who could circulate information to 
advice networks and, perhaps, the media. That 
would provide customers of a factor that was to be 
deregistered with notice of that possibility and 
enable them to take steps to ensure that a 
replacement factor was appointed or, at least, that 
continuity of basic services was provided as an 
interim measure. 

I move amendment 59. 

Alex Neil: The Government is content with all 
the amendments in the group, which reflect a 
number of suggestions that we made to the 
member in charge of the bill. 

Amendment 59 agreed to. 

Amendments 60 to 66 moved—[Patricia 
Ferguson]—and agreed to. 

Section 8, as amended, agreed to. 

Section 9—Effect of refusal to enter in 
register or removal from register 

Amendments 67 and 68 moved—[Patricia 
Ferguson]—and agreed to. 

The Convener: Amendment 116, in the name 
of Patricia Ferguson, is grouped with amendment 
117. 

Patricia Ferguson: Following discussions with 
Consumer Focus Scotland after stage 1, I 
accepted that, on land-owning maintenance 
companies, there was a need to link the bill to the 
Title Conditions (Scotland) Act 2003 in relation to 
deregistration of companies such as property 
factors and, of course, in relation to the ability of 
home owners to take decisions in accordance with 
that act, whether on the appointment of a new 

property factor or of no property factor, if that was 
their decision. The position is complex, in that the 
company will still own the land. I fully accept that 
that issue needs to be addressed, but for a 
number of reasons I do not believe that it can be 
addressed in the bill. 

Civic Scotland would need to be consulted on 
what would, in effect, be a compulsory purchase 
provision, and the complexity of the issue means 
that there must be a particular focus on it. The 
relatively radical nature of the provision could also 
be well beyond the bill’s competence, given what 
the standing orders say on bill amendments that 
go beyond a bill’s general principles. However, 
amendments 116 and 117 would at least clarify 
the law as a consequence of deregistration under 
the bill, and would make the necessary 
consequential amendments to the 2003 act. 

I move amendment 116. 

Mary Mulligan: The issue of how to deal with 
property factors who are also landowners 
exercised the committee at stage 1. The member 
in charge of the bill is absolutely right to say that 
the issue is particularly complex, and it is 
disappointing that we will not be able to resolve 
the situation at this stage. Despite the extensive 
consultation that she clearly carried out for stage 
1, that consultation did not particularly address the 
issue and was unable to furnish us with solutions. 

Whatever happens after the elections in May, I 
hope that the next Government will return to the 
issue, as it was flagged up to the committee as an 
issue of concern. The member in charge of the bill 
was correct to say that we will not be able to 
address it. I welcome amendments 116 and 117, 
as far as they go in addressing the issue, although 
I think that we will return to it. 

Alex Neil: There are two main technical 
problems with amendments 116 and 117. First of 
all, the bill empowers ministers to refuse to 
register or to deregister a land maintenance 
company. The burden of the title deeds to pay the 
company for maintenance would remain, which 
would provide an income stream that the 
deregistered company might seek to sell on to a 
registered company. The bill does not deal with 
that issue, I presume because the member in 
charge took the view that a deregistered land 
maintenance company should be entitled to sell its 
assets. If that is indeed the view, it follows that any 
new powers that would be available to residents to 
appoint a new manager might need to reflect the 
fact that burdens in title deeds might still exist. 
Residents could seek to vary or discharge those 
burdens by applying to the Lands Tribunal for 
Scotland under part 9 of the Title Conditions 
(Scotland) Act 2003. 
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Secondly, there is a clear defect in amendment 
116, which seems to offer a choice between 
sections 28 and 64 of the 2003 act. We do not 
think that such a choice can be provided, given the 
different ways in which the sections work. Section 
28 is about the power of a majority to appoint a 
manager of community burdens, subject to the title 
deeds or where nothing is laid down in them. On 
the other hand, the provision in section 64 allows 
for a two-thirds majority to dismiss and replace a 
manager of related properties in relation to a 
manager burden once a time period has elapsed, 
regardless of what is provided in the deeds. 
Amendment 116 would create further uncertainty 
in providing for the appointment of a new factor or 
no property factor in accordance with the title 
deeds. Again, it is unclear how that relates to the 
specific provisions on the appointment of new 
property managers in sections 28 or 64 of the 
2003 act. 

We are also uncertain about the exact impact of 
amendment 117. To extend the 2003 act to 
property factors in the way that the member 
proposes might well add to rather than reduce 
confusion, and would also bring into play concepts 
such as related properties, which could create 
uncertainty and complicate matters unnecessarily. 

The Government has an alternative approach. 
We have recognised that further provision might 
be needed to deal with the consequences of 
deregistration, including its interaction with existing 
legislation such as the 2003 act. The 
Government’s amendment 26, which we will 
discuss next week, seeks to empower ministers to 
make ancillary provision by affirmative resolution 
or order to give full effect to the bill. My officials 
and I are happy to meet Ms Ferguson and her 
advisers to go through the various scenarios and 
to discuss how the ancillary provisions powers that 
are proposed in amendment 26 might be used. If 
together we conclude that more powers are 
needed in the bill, I am happy to consider with the 
member the need for any amendments at stage 3. 

In the meantime, I ask the member not to press 
amendments 116 and 117. 

The Convener: Does the member wish to press 
or seek to withdraw amendment 116? 

Patricia Ferguson: I am going to press 
amendment 116, convener, although I thought that 
I would get the chance to respond. 

The Convener: I am sorry—you do. 

Patricia Ferguson: I hope that what I have to 
say will be helpful. 

I entirely agree with Mrs Mulligan that it is 
unfortunate that it has not been possible to 
introduce a provision that will solve once and for 
all the problem of covering the full situation of 

those who depend on land management 
companies for maintenance of the common parts 
of an estate or other development. Nevertheless, 
those who find themselves in such a situation 
must have an opportunity to avail themselves of 
the provisions in the bill, so to that end we have 
tried to define who the persons in question might 
be—for example, factors also include land 
maintenance companies—and are giving people 
recourse to the panel. 

That said, we need to consider what will happen 
if such a company is deregistered. I think that it is 
extremely unlikely that a land maintenance 
company will be deregistered, because too much 
rides on their ability to perform the tasks on behalf 
of owners on estates and developments. Although 
it is unlikely that they would allow themselves to 
get to that extreme, we have to work on the basis 
that no matter how unlikely a scenario is, it may 
occur. Amendments 116 and 117 attempt to give 
people some back-up and reassurance in that 
situation. 

11:45 
Amendment 116 makes it clear that where land 

management companies are deregistered, the 
home owner can still make decisions about the 
land under the 2003 act. However, the act 
mentions managers, and we are making it clear 
that that also means a factor or a property 
manager, in this case. The minister suggested that 
we are giving people an either/or scenario. What 
we are actually doing is referring to either of the 
situations in which people might find themselves. 
At the point at which it has to be adjudicated it will 
be clear to them, bearing in mind the burdens on 
their title deeds, which of the scenarios applies to 
them. We are not introducing confusion, as was 
suggested by the minister.  

The Convener: The question is, that 
amendment 116 be agreed to. Are we all agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 

Against 
Doris, Bob (Glasgow) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Wilson, John (Central Scotland) (SNP) 

Abstentions 
Tolson, Jim (Dunfermline West) (LD) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 1. 
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Amendment 116 disagreed to.  

Amendment 69 moved—[Patricia Ferguson]—
and agreed to.  

Section 9, as amended, agreed to.  

Section 10—Section 9: interpretation etc 

Amendments 70 and 71 moved—[Patricia 
Ferguson]—and agreed to.  

The Convener: Amendment 72, in the name of 
Patricia Ferguson, is grouped with amendments 7 
and 108. If amendment 72 is agreed to, 
amendment 7 will be pre-empted.  

Patricia Ferguson: Given the importance of the 
definition of “homeowner” for the purposes of the 
whole bill, on reflection I believe that it would be 
better if the definition was moved to the 
interpretation section, which is section 28. 
Although the minister has lodged an amendment 
to the existing definition in section 10, I suggest 
that that is not necessary now, given the new and 
comprehensive definition that is proposed in my 
amendment 108.  

Amendment 108 proposes a definition of 
“homeowner” that includes all possible property 
factoring scenarios in which the home owner is a 
residential occupier, and traditional property 
factoring arrangements, as well as those for land-
owning land maintenance companies.  

I move amendment 72. 

Alex Neil: My amendment 7 and Patricia 
Ferguson’s amendments 72 and 108 are aimed at 
ensuring that all customers of property factors, 
including customers of land-owning land 
maintenance companies, can use the dispute 
resolution service in part 2 of the bill. However, the 
Government amendment is preferable, so I invite 
the committee to agree to amendment 7 and to 
reject amendments 72 and 108. 

Amendment 7 is straightforward. Part 2 of the 
bill provides a dispute resolution service. Under 
section 16 of the bill, a home owner can apply to 
the home owner housing panel to resolve a 
dispute with a property factor. “Homeowner”, as 
currently defined in section 10(5) of the bill, refers 
only to an owner of land or buildings. As the 
customers of land-owning land maintenance 
companies do not generally own the land being 
managed or maintained, they could be excluded 
inadvertently from the dispute resolution service.  

To resolve that, amendment 7 expands the 
definition of “homeowner” so that it will cover 
“an owner of residential property adjoining or neighbouring 
land” 

that the owner can use and is managed or 
maintained by a factor. That ensures that for all 

types of property factors—as described in section 
2(1) of the bill—their customers, as home owners, 
will be able to have recourse to the dispute 
resolution service. 

Amendments 72 and 108 also deal with access 
by land maintenance company customers to the 
part 2 dispute resolution service. Patricia 
Ferguson and the Government are both trying to 
achieve the same effect. However, we do not 
consider that Patricia Ferguson’s amendments 
work technically. 

In the definition that amendment 108 proposes, 
both paragraphs (a) and (b) of the proposed new 
definition of “homeowner” for section 28 of the bill 
would refer to “an owner of land”, which does not 
cover cases in which the owner is a land 
maintenance company. That takes us back to the 
problem that we are trying to resolve. I appreciate 
that paragraph (b) is meant to provide a clear 
alternative to paragraph (a), but we do not think 
that the drafting achieves that. 

In addition, amendment 108 refers to “related 
properties”. That term would be defined by 
amendment 110, which was also lodged by 
Patricia Ferguson, by using the definition in the 
Title Conditions (Scotland) Act 2003. The 
definition in the 2003 act is complex and is used in 
a different legal context. To use it here would 
produce a highly uncertain result, so I invite the 
committee to agree to Government amendment 7 
and to reject Patricia Ferguson’s amendments 72 
and 108. 

Patricia Ferguson: I have a feeling that these 
amendments are probably redundant, in view of 
the fact that the minister won the vote on an earlier 
amendment, so I will not press them and seek to 
withdraw amendment 72. 

Amendment 72, by agreement, withdrawn. 

Mary Mulligan: I am sorry, convener, but I just 
want to clarify that when Patricia Ferguson 
referred to “these amendments” being redundant, 
was she just referring to her own amendments? 

Patricia Ferguson: Yes. I will clarify that. I am 
sorry for causing confusion; it will probably not be 
the last time. My amendments 72 and 108 are 
redundant because the committee voted against 
my amendment 39 earlier. For that reason, I will 
not press my amendments, but I think that the 
minister’s amendments are still relevant. 

Mary Mulligan: That is helpful. 

Amendment 7 moved—[Alex Neil]—and agreed 
to. 

Section 10, as amended, agreed to. 

Section 11—Appeal against refusal to 
register or removal from register 
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The Convener: Amendment 73, in the name of 
Patricia Ferguson, is grouped with amendments 
74 to 79, 8, 80 and 23. I point out that amendment 
8 will pre-empt amendment 80. 

Patricia Ferguson: Section 11 covers the 
procedure for appeal against refusal to register or 
removal from the register. The amendments in my 
name in this group contain technical changes to 
improve the clarity and purpose of section 11. 
However, I think that the Scottish Government’s 
position is that amendment 80 is not strictly 
necessary, given that a general power is available 
to the Court of Session to regulate civil procedure 
in the sheriff court. If that is the minister’s view, I 
am happy to accept his position and to move all 
my amendments except amendment 80, and to 
support the minister’s amendments 8 and 23, 
which would mean that section 11(12) would be 
removed from the bill. 

I move amendment 73. 

Alex Neil: I thank Patricia Ferguson for her 
statement on amendment 80. We are content with 
all the other amendments in the group and are 
happy to support them. I do not think that there is 
a need to go into further detail, quite frankly, if we 
are happy to agree that amendment 80 be 
dropped. 

Amendment 73 agreed to. 

Amendments 74 to 79 moved—[Patricia 
Ferguson]—and agreed to. 

Amendment 8 moved—[Alex Neil]—and agreed 
to. 

Section 11, as amended, agreed to. 

Section 12—Offence of operating as a 
property factor without registration 

The Convener: Amendment 81, in the name of 
Patricia Ferguson, is grouped with amendments 
82 and 83. 

Patricia Ferguson: This small group of 
amendments will make minor but important 
typographical changes to improve the precision of 
section 12 by using the word “when” instead of the 
word “after” in relation to appeals when an offence 
is or is not committed when a property factor 
operates as a property factor without being 
registered. 

I move amendment 81. 

Alex Neil: The Government is content with the 
amendments. They are based on suggestions that 
we have made and they will add clarity to the bill’s 
purpose. 

Amendment 81 agreed to. 

Amendments 82 and 83 moved—[Patricia 
Ferguson]—and agreed to. 

Section 12, as amended, agreed to. 

Section 13—Code of conduct 

Amendment 84 moved—[Patricia Ferguson]—
and agreed to. 

Section 13, as amended, agreed to. 

Malcolm Chisholm: Convener, is it possible to 
make a point about section 13? Do we have a 
debate on the section? 

The Convener: We have just agreed to section 
13. 

Malcolm Chisholm: Do we not have the 
chance to debate the section? 

The Convener: You can put something on the 
record, if you wish. 

Malcolm Chisholm: I have been prompted by a 
debate earlier this morning to raise the question. 
We might want to return to the point at stage 3, but 
it seems to me that the “minimum standards” that 
are referred to in the second line of section 13 
could be open to two different interpretations. In 
his contribution to earlier amendments around the 
word “reasonable”, the minister suggested that 
minimum standards could not be the same as or 
similar to the draft code of accreditation that has 
already been consulted on. The implication of 
what the minister was saying is that the code of 
conduct would embody relatively weak standards 
that everyone should meet, and that best practice 
would be far beyond that. The alternative 
interpretation of “minimum” is that the standards 
should be strong and everyone should have to 
adhere to them, but some people can do even 
better than just meeting those standards. 

Given that the code of conduct is the pivot of the 
bill, I am concerned that the minister is using the 
word “minimum” in different ways. Patricia 
Ferguson’s intention is that the standards should 
be strong. I suppose I should have lodged a 
probing amendment on that, and I might do so at 
stage 3. If it is in order, I would welcome 
comments from the minister and Patricia 
Ferguson. 

12:00 
The Convener: I think that it is not in order to 

get additional comments. We are in unusual 
territory, however. Your comments are on the 
record. We will move on. 

After section 13 

The Convener: Amendment 115, in the name 
of Patricia Ferguson, is in a group on its own.  

320



3989  19 JANUARY 2011  3990 
 

 

Patricia Ferguson: I am happy to help Mr 
Chisholm with his difficulties later—or at least the 
one that relates to the bill. [Laughter.]   

Amendment 115 is on the registered property 
factor identifier. The system of registration under 
the bill is designed to protect the Scottish public 
and ensure minimum standards among registered 
property factors. Clearly, the public should be able 
to check and identify easily that a property factor is 
properly registered. Amendment 115 will require 
Scottish ministers to devise a form of identification 
that registered property factors should use in their 
communications with home owners or in general 
advertising of their factoring services. I am 
conscious that there is a similar provision on 
landlord registration in the Private Rented Housing 
(Scotland) Bill. It is appropriate to include this 
provision in this bill. Given the debate about 
whether to have a mark or a registration number, I 
thought it appropriate to refer to an “identifier”. I 
will leave it to ministers to ensure consistency at a 
later date.  

I move amendment 115. 

Alex Neil: We are sympathetic to the aim of the 
provision, but more work needs to be done before 
we can agree to it. We have some questions in 
that regard. What would the identifier be used for? 
Will it be part of the registration process? Is it to 
help customers to know that their factor is 
registered? Is it to allow factors to demonstrate 
that they are registered? Is it for all those 
objectives? We also need to ask whether statutory 
provision is needed at all. A registered factor will 
want to demonstrate to customers that it is 
registered. As part of the registration process, 
ministers are likely to give a registration number to 
each registered factor. Those points might suggest 
that nothing statutory is needed in terms of an 
identifier.  

One point is clear: amendment 115 contains no 
sanctions if a factor does not use the identifier. If 
we impose a duty, a sanction must also be 
available to us if the duty is not complied with. The 
Government cannot, therefore, support 
amendment 115 as it is currently drafted. We 
could amend section 8(2)(b) of the bill to include a 
sanction such that a factor’s failure to comply with 
the duty to include the identifier, or inappropriate 
use of the identifier, could lead to deregistration. In 
devising sanctions on any failure to comply with a 
statutory duty, we need to take account of the fact 
that, under the bill, there are circumstances—
albeit that they are limited—in which unregistered 
factors can operate. Section 12 envisages two 
such circumstances: first, when ministers are 
considering applications for registration during the 
transitional introductory period; and, secondly, 
when deregistration is being appealed. 

As I said, a bit more work is required on 
amendment 115. I suggest that Patricia Ferguson 
seek leave to withdraw the amendment for now. I 
commit to the Government’s discussing further her 
ideas with her. I hope that we can agree on a 
stage 3 amendment that satisfies all the points 
that have been raised. 

Patricia Ferguson: In view of the minister’s 
helpful comments, I seek leave to withdraw 
amendment 115. 

Amendment 115, by agreement, withdrawn. 

Section 14 agreed to. 

The Convener: That concludes day 1 of our 
stage 2 consideration of the Property Factors 
(Scotland) Bill. I thank you all for your attendance. 

Meeting closed at 12:03. 
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Property Factors (Scotland) Bill 
 

2nd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 29 Long Title 
  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 16 

Alex Neil 
 

9 In section 16, page 10, leave out lines 24 and 25 and insert— 

<(  ) to carry out the property factor’s duties,> 

Patricia Ferguson 
 

85 In section 16, page 10, line 25, at end insert— 

<(  ) to carry out management and maintenance required by burdens contained within 
their title deeds or land certificates, where the property factor owns land for the 
benefit of owners of related properties (as defined in section 2(1)(c) and (d)), or> 

Patricia Ferguson 
 

86 In section 16, page 10, line 26, leave out <reasonable> 

Alex Neil 
 

10 In section 16, page 10, line 29, leave out <comply with the contractual> and insert <carry out the 
property factor’s> 

Alex Neil 
 

11 In section 16, page 10, line 30, after <be,> insert <to comply with> 

Alex Neil 
 

12 In section 16, page 10, line 33, leave out <comply with the contractual> and insert <carry out the 
property factor’s> 

Patricia Ferguson 
 

87 In section 16, page 10, line 34, after <duties> insert <, burdens contained within their title deeds 
or land certificates> 
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Alex Neil 
 

13 In section 16, page 10, line 34, after <be,> insert <to comply with> 

Alex Neil 
 

14 In section 16, page 10, line 36, at end insert— 

<(4) References in this Act to a failure to carry out a property factor’s duties include 
references to a failure to carry them out to a reasonable standard. 

(5) In this Act, “property factor’s duties” means, in relation to a homeowner— 

(a) duties in relation to the management of the common parts of land or buildings 
owned by the homeowner, or 

(b) duties in relation to the management or maintenance of land— 

(i) adjoining or neighbouring residential property owned by the homeowner, 
and 

(ii) available for use by the homeowner.> 

Section 17 

Patricia Ferguson 
 

88 In section 17, page 11, line 7, leave out <there has not been a reasonable period of time> and 
insert <a reasonable period of time has not elapsed> 

Section 18 

Patricia Ferguson 
 

89 In section 18, page 11, line 29, leave out <complied> and insert <failed to comply> 

Alex Neil 
 

15 In section 18, page 11, line 29, leave out <complied with the contractual> and insert <failed to 
carry out the property factor’s> 

Patricia Ferguson 
 

90 In section 18, page 11, line 29, after <duties> insert <, burdens contained within their title deeds 
or land certificates> 

Alex Neil 
 

16 In section 18, page 11, line 30, after <be,> insert <to comply with> 

Patricia Ferguson 
 

91 In section 18, page 11, line 37, leave out subsection (3) 
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Patricia Ferguson 
 

92 In section 18, page 12, line 1, leave out <is> and insert <are> 

Alex Neil 
 

17 In section 18, page 12, line 2, leave out <comply with the contractual> and insert <carry out the 
property factor’s> 

Alex Neil 
 

18 In section 18, page 12, line 3, after <be,> insert <to comply with> 

Patricia Ferguson 
 

93 In section 18, page 12, line 5, leave out <and the common law remedy of judicial review,> 

Section 19 

Patricia Ferguson 
 

94 In section 19, page 12, line 11, leave out <financial> 

Patricia Ferguson 
 

95 In section 19, page 12, line 15, leave out from <committee> to end of line 16 and insert <property 
factor must take> 

Section 20 

Patricia Ferguson 
 

96 In section 20, page 12, line 24, leave out <in question> 

Patricia Ferguson 
 

97 In section 20, page 13, line 1, leave out <(including this section)> 

Section 21 

Patricia Ferguson 
 

98 In section 21, page 13, line 11, leave out subsection (3) and insert— 

<(3) The decision of the sheriff under this section is final.> 

Section 22 

Patricia Ferguson 
 

99 In section 22, page 13, line 16, leave out <complied> and insert <failed to comply> 
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Section 23 

Patricia Ferguson 
 

100 In section 23, page 14, line 7, leave out <has> and insert <have> 

Patricia Ferguson 
 

101 In section 23, page 14, line 8, after <decided> insert <under section 22(1)> 

Section 24 

Patricia Ferguson 
 

102 In section 24, page 14, line 15, leave out <procedure> and insert <rules> 

Alex Neil 
 

19 In section 24, page 14, line 16, after <16> insert <and> 

Alex Neil 
 

20 In section 24, page 14, line 17, leave out <and the making of appeals against such decisions> 

Patricia Ferguson 
 

103 In section 24, page 14, line 17, leave out <making> and insert <rights> 

After section 24 

Alex Neil 
 

21 After section 24, insert— 

<Recovery of costs from property factors in relation to certain applications and 
orders 

(1) The Scottish Ministers may by regulations make provision about the recovery of 
relevant costs from property factors where— 

(a) the president of the homeowner housing panel refers an application to a 
homeowner housing committee under section 17(1)(a), 

(b) a homeowner housing committee makes a property factor enforcement order 
against a factor. 

(2) In this section, “relevant costs” means costs incurred by— 

(a) the homeowner housing panel, 

(b) the president of the panel, 

(c) homeowner housing committees, 

in relation to the exercise of functions conferred by sections 15 to 24 of this Act. 

(3) Regulations under subsection (1) may in particular— 
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(a) provide for charges to be imposed on property factors, 

(b) provide for charges to be imposed in either or both of the circumstances referred 
to in subsection (1), 

(c) provide for different charges to be imposed in different cases or different classes 
of case, 

(d) confer functions (including functions relating to the imposition and determination 
of charges) on— 

(i) the homeowner housing panel, 

(ii) the president of the panel, 

(iii) homeowner housing committees, 

(e) make provision about how charges may be recovered. 

(4) The Scottish Ministers must, in exercising their functions under subsection (1), secure 
that the income from any charges imposed by virtue of the regulations does not exceed 
the relevant costs. 

(5) Regulations under subsection (1) may modify any enactment (including this Act). 

(6) Regulations under subsection (1) are not to be made unless a draft of the statutory 
instrument containing the regulations has been laid before, and approved by resolution 
of, the Scottish Parliament.> 

Section 25 

Patricia Ferguson 
 

104 In section 25, page 14, line 20, leave out <written>  

Patricia Ferguson 
 

105 In section 25, page 14, line 20, leave out <by the panel> 

Before section 26 

Patricia Ferguson 
 

117 Before section 26, insert–– 

<Amendments to Title Conditions (Scotland) Act 2003 

After section 70 of the Title Conditions (Scotland) Act 2003 (asp 9) insert–– 

“70A Application of Act in relation to property factors 

(1) Where any of paragraphs (a) to (c) of section 9(1) of the Property Factors 
(Scotland) Act 2011 (asp 00) (“the 2011 Act”) apply, the following sections 
apply as if the references in those sections to a manager of property, manager 
or, as the case may be, manager of related properties included a reference to a 
property factor–– 

 section 3(7), 

 section 28, 
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 section 64. 

(2) For the purposes of section 66, as it applies in relation to section 64 as applied 
by subsection (1) above, the expression “related properties” includes “land” as 
defined in section 28 of the 2011 Act. 

(3) In subsection (1), “property factor” has the meaning given by section 2 of the 
2011 Act.”.> 

Section 26 

Patricia Ferguson 
 

106 In section 26, page 14, line 33, after <that> insert <any of> 

Alex Neil 
 

22 In section 26, page 14, line 36, after <sections> insert <2(1B),> 

Alex Neil 
 

23 In section 26, page 14, line 36, leave out <11(12),> 

Alex Neil 
 

24 In section 26, page 14, line 37, after <24,> insert <(Recovery of costs from property factors in 
relation to certain applications and orders)(1),> 

Alex Neil 
 

25 In section 26, page 14, line 37, after <25(3)> insert <, (Ancillary provision)(1)> 

After section 26 

Alex Neil 
 

26 After section 26, insert— 

<Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplementary, 
consequential, transitional, transitory or saving provision as they consider appropriate 
for the purposes of, in consequence of, or for giving full effect to, any provision of this 
Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

(3) An order under subsection (1) is not to be made unless a draft of the statutory instrument 
containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament.> 
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Section 27 

Alex Neil 
 

27 In section 27, page 15, line 9, after <section> insert <2(1B),> 

Alex Neil 
 

28 In section 27, page 15, line 9, after <13(3)(c)> insert <, (Ancillary provision)(1)> 

Alex Neil 
 

29 In section 27, page 15, line 9, after <29(2)> insert <or regulations under section (Recovery of 
costs from property factors in relation to certain applications and orders)(1)> 

Section 28 

Alex Neil 
 

30 In section 28, page 15, leave out line 14 

Patricia Ferguson 
 

107 In section 28, page 15, line 14, at end insert— 

<“facilities” means any property which is of benefit to related properties, examples 
of property which may constitute such a facility, without prejudice to the 
generality, include a— 

(a) common area for recreation, 

(b) private road, 

(c) private sewerage, and 

(d) sustainable urban drainage system,> 

Patricia Ferguson 
 

108 In section 28, page 15, line 15, leave out <has the meaning given by section 10(5)> and insert 
<means an owner of land used to any extent for residential purposes— 

(a) the common parts of which are managed or maintained by a property 
factor, or 

(b) where owners are required by burdens contained in their title deeds, or land 
certificates, to pay for the cost of the management or maintenance of land 
where such land is for the benefit of owners of related properties,> 

Patricia Ferguson 
 

109 In section 28, page 15, line 15, at end insert— 

<“land” includes facilities for the benefit of owners of related properties occupied 
as residential properties,> 
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Alex Neil 
 

31 In section 28, page 15, line 20, at end insert— 

 <“property factor’s duties” has the meaning given by section 16(5),”> 

Patricia Ferguson 
 

110 In section 28, page 15, line 22, at end insert— 

<“related properties” has the meaning given by section 66 of the Title Conditions 
(Scotland) Act 2003 (asp 9),> 

Patricia Ferguson 
 

111 In section 28, page 15, leave out line 23 

Patricia Ferguson 
 

112 In section 28, page 15, line 24, leave out <16(1)(b)> and insert <13(4)> 

After section 28 

Alex Neil 
 

32 After section 28, insert— 

<Crown application 

(1) No contravention by the Crown of any provision of this Act makes the Crown 
criminally liable. 

(2) However, the Court of Session may, on the application of the Scottish Ministers, declare 
unlawful any act or omission of the Crown which constitutes such a contravention.> 

Section 29 

Alex Neil 
 

33 In section 29, page 15, line 28, after <Act> insert <(except this Part)> 

Patricia Ferguson 
 

113 In section 29, page 15, line 28, leave out <29 September> and insert <31 December> 

Alex Neil 
 

34 In section 29, page 15, line 28, leave out <29 September 2011 or such earlier date> and insert 
<such day> 

Alex Neil 
 

35 In section 29, page 15, line 29, at end insert— 

<(  ) This Part comes into force at the beginning of the day after the day on which the Bill for 
this Act receives Royal Assent.> 

329
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Property Factors (Scotland) Bill 
 

2nd Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the second day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 

Applications to homeowner housing panels  
9, 85, 10, 11, 12, 87, 13, 14, 89, 15, 90, 16, 17, 18, 30, 31 

 
Notes of amendments in this group 

 Amendment 89 pre-empts amendments 15 

Homeowner housing panels and committees 
88, 91, 92, 93, 98, 104, 105 

Part 2: minor amendments 
94, 95, 96, 97, 99, 100, 101, 102, 103, 112 

Part 2: appeals procedure 
19, 20 

 
Notes of amendments in this group 

 Amendment 20 pre-empts amendment 103 in group Part 2: minor amendments 

Ancillary provision 
25, 26, 28 

Crown application 
32 

Commencement 
33, 113, 34, 35 

 
Notes of amendments in this group 

 Amendments 113 pre-empts amendment 34 
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Amendments already debated 

Part 1: minor amendments and consequentials 
With 36 –106, 111 

Meaning of property factor 
With 39 – 22, 27, 107, 109, 110 

Compliance with the code of conduct 
With 46 – 86 

Recovery of costs of dispute resolution 
With 6 – 21, 24, 29 

Effect of refusal of entry into the register or removal from the register 
With 116 – 117 

Definition of “homeowner” 
With 72 – 108 

Procedure for appeal against refusal to register or removal from the register 
With 73 – 23 
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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

EXTRACT FROM THE MINUTES 

3rd Meeting, 2011 (Session 3) 

Wednesday 26 January 2011 

Present: 

Malcolm Chisholm (Committee Substitute)  
(For item 1 only) 

Bob Doris (Deputy Convener) 

Patricia Ferguson Alex Johnstone 
Duncan McNeil (Convener) Alasdair Morgan 
Mary Mulligan Jim Tolson 
John Wilson 
 
Also present: Jeremy Purvis MSP 
 

 

 

 

Property Factors (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 
2). 

The following amendments were agreed to (without division): 9 ,86, 10, 11, 12, 
13, 14, 88, 15, 16, 91, 92, 17, 18, 93, 94, 95, 96, 97,98, 99, 100, 101, 19, 20, 21, 
104, 105, 117, 106, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 111, 112, 32, 33 and 
35. 
 
The following amendments were agreed to (by division): 
 
107 (For 4, Against 4, Abstensions 0; amendment agreed to on casting vote) 
108 (For 4, Against 4, Abstensions 0; amendment agreed to on casting vote) 
 109 (For 4, Against 4, Abstensions 0; amendment agreed to on casting vote) 
110 (For 4, Against 4, Abstensions 0; amendment agreed to on casting vote) 
 
Amendment 103 was pre-empted. 
 
The following amendments were not moved: 85, 87, 89, 90, 102, 113 and 34. 
 
Section 15 was agreed to without amendment. 
 
Sections 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28 and 29 were agreed to 
as amended. 

 
The Committee completed Stage 2 consideration of the Bill. 
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Scottish Parliament 

Local Government and 
Communities Committee 

Wednesday 26 January 2011 

[The Convener opened the meeting at 09:30] 

Property Factors (Scotland) Bill: 
Stage 2 

The Convener (Duncan McNeil): Good 
morning and welcome to the third meeting of the 
Local Government and Communities Committee in 
2011. As I usually do at this point, I remind 
members of the committee and the public to turn 
off all mobile phones and BlackBerrys. 

Item 1 is day 2 of our consideration of stage 2 
amendments to the Property Factors (Scotland) 
Bill. I welcome Alex Neil, Minister for Housing and 
Communities, and, from the Scottish Government, 
Simon Stockwell, family and property law; Barry 
McCaffrey, legal directorate; Max McGill, office of 
the Scottish parliamentary counsel; and Stephen 
White, head of consumers in private housing. I 
also welcome Patricia Ferguson MSP. 

Section 15 agreed to. 

Section 16—Application to homeowner 
housing panel 

The Convener: Amendment 9, in the name of 
the minister, is grouped with amendments 85, 10 
to 12, 87, 13, 14, 89, 15, 90, 16 to 18, 30 and 31. I 
draw to members’ attention the pre-emption 
information in the groupings list. 

The Minister for Housing and Communities 
(Alex Neil): My speaking notes start off by saying 
that the Government and Patricia Ferguson are 
aiming for a similar objective but we have different 
amendments. However, I have just spoken to 
Patricia Ferguson and I believe that she is not 
going to move the amendments in her name and 
will support the Government amendments. I will 
briefly explain the background to the Government 
amendments. 

The bill allows applications to the dispute 
resolution service in relation to alleged failures 
“to comply with any term of contract between the 
homeowner and the property factor”. 

The problem is that there may not be a “contract” 
between the home owner and the property factor. 
In land management cases, there may be an 
obligation in the title deeds that is not a contract. 
In other cases, the property factor may have been 
appointed by the developer, perhaps under a 

manager burden under section 63 of the Title 
Conditions (Scotland) Act 2003. 

Amendment 9 proposes that the reference to 
“contractual duties” should be deleted and 
replaced by a reference to “property factor’s 
duties” generally to cater for the situation that I 
have just described. That would mean that, when 
a home owner wishes to use the dispute resolution 
service, it would not matter whether there is a 
contract. 

Amendment 14 defines “property factor’s 
duties”, with particular reference to duties to the 
management or maintenance of land. 

Amendments 10 and 12 are consequential and 
remove references to “contractual”. 

Amendments 30 and 31 amend section 28 to 
remove a reference to the definition of “contractual 
duties” and insert a reference to the proposed 
definition of “property factor’s duties”. 

Amendments 11, 13, 16 and 18 are drafting 
amendments so that the bill continues to refer to 
the need “to comply with” the code of conduct. 

Amendment 15 relates to section 18, which 
provides that, if the home owner housing 
committee concludes that the factor has complied, 
the committee must consider making an order. 
That is a mistake. An order is not required when 
the factor has carried out his or her duties. 
Amendment 15 corrects that error. Amendments 
15 and 17 also take out a reference to “contractual 
duties” and insert “property factor’s duties” 
instead. They also clarify the language so that, 
instead of compliance, the reference will be to 
failing 
“to carry out the property factor’s duties”. 

In conclusion, I invite the committee to support 
all the Government’s amendments.  

I move amendment 9. 

Patricia Ferguson (Glasgow Maryhill) (Lab): I 
am happy not to move amendments 85 and 87, on 
the basis that the amendments in the name of the 
minister will create a concept of “property factor’s 
duties” that is wide enough to include the kind of 
contractual duties and duties from real burdens 
that I wished the bill to include. Accordingly, I will 
not move those amendments. I will also not move 
amendment 89. 

I support amendments 10 to 15, 30 and 31. In 
light of my support for the minister’s creation of the 
concept of “property factor’s duties”, I do not 
intend to move amendment 90 and will support 
amendments 16 to 18. 

Amendment 9 agreed to. 

Amendment 85 not moved. 
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Amendment 86 moved—[Patricia Ferguson]—
and agreed to. 

Amendments 10 to 12 moved—[Alex Neil]—and 
agreed to. 

Amendment 87 not moved. 

Amendments 13 and 14 moved—[Alex Neil]—
and agreed to. 

Section 16, as amended, agreed to. 

Section 17—Referral to homeowner housing 
committee 

The Convener: Amendment 88, in the name of 
Patricia Ferguson, is grouped with amendments 
91 to 93, 98, 104 and 105. 

Patricia Ferguson: All the amendments in the 
group are technical and are designed to tidy up 
the language that is used in this part of the bill. 

I move amendment 88. 

Alex Neil: The Government supports the 
amendments and, indeed, has worked closely with 
Patricia Ferguson on them. 

Amendment 88 agreed to. 

Section 17, as amended, agreed to. 

Section 18—Determination by homeowner 
housing committee 

Amendment 89 not moved. 

Amendment 15 moved—[Alex Neil]—and 
agreed to. 

Amendment 90 not moved. 

Amendment 16 moved—[Alex Neil]—and 
agreed to. 

Amendments 91 and 92 moved—[Patricia 
Ferguson]—and agreed to.  

Amendments 17 and 18 moved—[Alex Neil]—
and agreed to. 

Amendment 93 moved—[Patricia Ferguson]—
and agreed to.  

Section 18, as amended, agreed to.  

Section 19—Property factor enforcement 
orders 

The Convener: Amendment 94, in the name of 
Patricia Ferguson, is grouped with amendments 
95 to 97, 99 to 103 and 112.  

Patricia Ferguson: This small group of 
amendments makes a number of minor technical 
amendments to improve the precision of the 
language that is used in part 2 of the bill.  

I move amendment 94. 

Alex Neil: The Government is content with 
amendments 94 to 97, 99 to 101 and 112. 
However, we are not content with amendments 
102 and 103 and invite the committee to reject 
those. 

Amendment 103 appears to remove proposed 
ministerial powers on making sheriff court rules. 
We agree with removing ministerial powers in that 
area, and Government amendments 19 and 20, 
which are due to be debated in the next grouping, 
achieve that. However, amendment 103 appears 
to give ministers the power to make regulations in 
respect of the right to appeal. That seems 
unnecessary. Section 21 already lays down rights 
of appeal. 

In our letter of 4 October 2010, we pointed out 
that the rights of appeal in section 21(1) might 
need to relate to the president of the panel, who 
takes decisions under the bill, rather than the 
panel, which does not take any decisions under 
the bill. Perhaps that is something that the 
member in charge could consider for stage 3. We 
are happy to provide assistance in that regard. 

The Government is uncertain about the rationale 
for the change that is proposed in amendment 
102, which does not appear to be necessary. 

In conclusion, I invite the committee to reject 
amendments 102 and 103 and agree to the other 
amendments in the group. 

Patricia Ferguson: The reason for the 
amendments was to react to points that were 
made by the Government about the rules of court. 
In view of the minister’s comments, I am happy not 
to move amendments 102 and 103. I believe that 
what the minister says with regard to amendment 
103 is correct, so I will not move it. As a 
consequence of that, it is best not to move 
amendment 102, but I will come back to the issue 
at stage 3, if necessary.  

Amendment 94 agreed to. 

Amendment 95 moved—[Patricia Ferguson]—
and agreed to. 

Section 19, as amended, agreed to. 

Section 20—Variation and revocation of 
property factor enforcement orders 

Amendments 96 and 97 moved—[Patricia 
Ferguson]—and agreed to. 

Section 20, as amended, agreed to. 

Section 21—Appeals 

Amendment 98 moved—[Patricia Ferguson]—
and agreed to. 

Section 21, as amended, agreed to. 
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Section 22—Effect of failure to comply with 
property factor enforcement order 

Amendment 99 moved—[Patricia Ferguson]—
and agreed to.  

Section 22, as amended, agreed to.  

Section 23—Property factor enforcement 
order: offences 

Amendments 100 and 101 moved—[Patricia 
Ferguson]—and agreed to.  

Section 23, as amended, agreed to.  

Section 24—Power to make further provision 
about applications etc 

Amendment 102 not moved.  

09:45 
The Convener: Amendment 19, in the name of 

the minister, is grouped with amendment 20. I 
draw members’ attention to the pre-emption 
information in the groupings list.  

Alex Neil: Amendments 19 and 20 relate to 
section 24, which provides that ministers would 
make rules in relation to appeals to the sheriff 
against decisions by the home owner housing 
panel or the home owner housing committee. As 
previously debated, it is not appropriate for 
ministers to make sheriff court rules. Therefore, 
amendment 20 would delete the reference in 
section 24 to appeals. Amendment 19 is 
consequential on that. 

I move amendment 19. 

Patricia Ferguson: I support amendments 19 
and 20 and will not move amendment 103.  

Amendment 19 agreed to.  

Amendment 20 moved—[Alex Neil]—and 
agreed to.  

Section 24, as amended, agreed to.  

After section 24 

Amendment 21 moved—[Alex Neil]—and 
agreed to.  

Section 25—Annual report 

Amendments 104 and 105 moved—[Patricia 
Ferguson]—and agreed to. 

Section 25, as amended, agreed to.  

Before section 26 

Amendment 117 moved—[Patricia Ferguson]—
and agreed to. 

Section 26—Delegation of functions 

Amendment 106 moved—[Patricia Ferguson]—
and agreed to. 

Amendments 22 to 24 moved—[Alex Neil]—and 
agreed to. 

The Convener: Amendment 25, in the name of 
the minister, is grouped with amendments 26 and 
28. 

Alex Neil: Amendment 26 provides that 
ministers may, by affirmative resolution order, 
make ancillary provision in relation to the bill. The 
power extends to modifying primary legislation, 
including the bill once enacted. Amendment 25 
provides that the ancillary provision power cannot 
be delegated. Amendment 28 amends section 
27(3) to exclude provisions under the power from 
those statutory instruments under the bill that are 
subject to negative resolution procedures. 

The power could be used in a number of areas. 
The Government and Ms Ferguson have 
recognised that the bill will need to interact with 
the Title Conditions (Scotland) Act 2003. In 
particular, the 2003 act contains provisions on 
appointing managers. We expect to use ancillary 
powers to clarify what powers residents have to 
appoint a new manager if a land maintenance 
company should be refused registration or 
deregistered. 

Other areas in which we might need to use the 
powers include dealing with transitional issues 
while the registration scheme is being established; 
dealing with transitional issues in relation to the 
additional functions that are conferred on the 
home owner housing panel and committee in 
relation to the dispute resolution service; and 
ensuring that the provisions of part 9 of the 2003 
act, on varying and discharging burdens in title 
deeds, will work appropriately if they need to be 
used by residents after any deregistration of a 
land-owning land maintenance company. 

Ms Ferguson, her advisers and Consumer 
Focus Scotland have thought about the 
consequences of deregistration and the interaction 
with other legislation such as the 2003 act. My 
officials and I are happy to discuss the use of the 
ancillary provision powers with Ms Ferguson, her 
advisers and Consumer Focus Scotland. In 
addition, we would be happy to discuss 
compulsory purchase. At last week’s meeting—at 
column 3982 in the Official Report—Patricia 
Ferguson referred to compulsory purchase. We, 
too, have considered the issue. As Ms Ferguson 
said, compulsory purchase provisions are 
“relatively radical”, although there are existing 
local authority powers in the area. 

We would positively welcome discussions with 
Ms Ferguson on ancillary powers, compulsory 
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purchase and the consequences of the bill. 
Implementing the bill will be a challenging task and 
we welcome help and support. 

I move amendment 25. 

Patricia Ferguson: I support the introduction of 
ancillary provisions in the event that the powers 
need to be used as a consequence of the bill. I am 
happy to discuss further with the minister and, for 
that matter, anyone else the situation that might 
arise were the Greenbelt Group or another land 
management company to be deregistered—an 
event that I suspect is extremely unlikely. I simply 
point out that the process would have been a lot 
simpler if amendments 116 and 117, in my name, 
had been agreed to last week. 

Amendment 25 agreed to. 

Section 26, as amended, agreed to. 

After section 26 

Amendment 26 moved—[Alex Neil]—and 
agreed to. 

Section 27—Regulations and orders 

Amendments 27 to 29 moved—[Alex Neil]—and 
agreed to. 

Section 27, as amended, agreed to. 

Section 28—Interpretation 

Amendment 30 moved—[Alex Neil]—and 
agreed to. 

Amendment 107 moved—[Patricia Ferguson]. 

The Convener: The question is, that 
amendment 107 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Tolson, Jim (Dunfermline West) (LD) 

Against 
Doris, Bob (Glasgow) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Wilson, John (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote in favour of the 
amendment. 

Amendment 107 agreed to. 

Amendment 108 moved—[Patricia Ferguson]. 

The Convener: The question is, that 
amendment 108 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Tolson, Jim (Dunfermline West) (LD) 

Against 
Doris, Bob (Glasgow) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Wilson, John (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote in favour of the 
amendment. 

Amendment 108 agreed to. 

Amendment 109 moved—[Patricia Ferguson]. 

The Convener: The question is, that 
amendment 109 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Tolson, Jim (Dunfermline West) (LD) 

Against 
Doris, Bob (Glasgow) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Wilson, John (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote in favour of the 
amendment. 

Amendment 109 agreed to. 

Amendment 31 moved—[Alex Neil]—and 
agreed to. 

Amendment 110 moved—[Patricia Ferguson]. 

The Convener: The question is, that 
amendment 110 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Tolson, Jim (Dunfermline West) (LD) 
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Against 
Doris, Bob (Glasgow) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Wilson, John (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote in favour of the 
amendment. 

Amendment 110 agreed to. 

Amendments 111 and 112 moved—[Patricia 
Ferguson]—and agreed to. 

Section 28, as amended, agreed to. 

After section 28 

The Convener: Amendment 32, in the name of 
the minister, is in a group on its own. 

Alex Neil: Amendment 32 relates to the Crown 
application of the bill. We expect the impact of the 
bill on the Crown to be minimal. The bill is aimed 
at property factors, and the Crown is not generally 
engaged in such activities, but we cannot 
completely rule out the possibility of the Crown 
carrying out factoring on some estates in a way. 
Therefore, in accordance with normal practice in 
legislation, the amendment provides that the 
Crown should not be criminally liable under the bill 
but should be subject to a declarator of non-
compliance in the Court of Session. 

I move amendment 32. 

Patricia Ferguson: I support the amendment. 

Amendment 32 agreed to. 

Section 29—Short title and commencement 

10:00 
The Convener: Amendment 33, in the name of 

the minister, is grouped with amendments 113, 34 
and 35. I draw members’ attention to the note on 
pre-emption in the groupings list. 

Alex Neil: Amendments 33 and 35 seek to 
commence part 3 immediately after royal assent. 
The powers on ancillary provisions, which we have 
just debated, are in part 3, and commencing them 
immediately after assent is given will help with the 
bill’s implementation. 

Patricia Ferguson and I have discussed 
commencement for parts 1 and 2 and have agreed 
that, after further consideration, a stage 3 
amendment will be lodged seeking the bill’s final 
implementation by 1 October 2012. We already 
agree on many issues. The bill needs to be 
implemented and, under its provisions, the 
Government will have to establish a new 
registration scheme and a dispute resolution 

service; prepare and consult on the code of 
conduct; consult and make regulations on matters 
such as fees and charges; and put together 
information and guidance for the industry and the 
public. Although officials can start that work, the 
fact is that a large number of tasks have to be 
carried out, some of them in sequence. As a 
result, full implementation will take us to the 
October 2012 deadline. I should emphasise, 
however, that that is the absolute deadline and 
that, if we can implement any sooner, we will do 
so. 

I will not move amendment 34, which relates to 
commencing parts 1 and 2, but I will move 
amendments 33 and 35, on commencing part 3 
immediately after royal assent, which is the area 
on which Patricia Ferguson and I agree. 

I move amendment 33. 

Patricia Ferguson: The minister is correct to 
say that we have discussed the matter and have 
reached agreement on the commencement date. 
The bill has a commencement date of September 
2011, which amendment 113 seeks to change to 
the end of December 2011. However, having 
discussed the matter in some detail with the 
minister and his officials, I accept that a number of 
hurdles have to be overcome before the bill can be 
implemented and I am therefore happy to come 
back with a stage 3 amendment to ensure that 
implementation takes place no later than 1 
October 2012. 

That said, it is important to have a 
commencement date. People expect that any 
legislation that the Parliament passes will begin to 
help them with the difficulties that gave rise to it as 
quickly as possible. However, people are also 
reasonable and will understand that work needs to 
be carried out to allow the legislation to be 
implemented as well as it can be. As the agreed 
timeframe gives officials and others time to put the 
bill into practice, I will not move amendment 113. 

Amendment 33 agreed to. 

Amendments 113 and 34 not moved. 

Amendment 35 moved—[Alex Neil]—and 
agreed to. 

Section 29, as amended, agreed to. 

Long title agreed to. 

The Convener: That ends stage 2 
consideration of the bill. I thank the minister, his 
team and Patricia Ferguson. 

As I pointed out earlier, the cabinet secretary 
will not be available until 11 am. If the committee 
agrees, we could move on and consider items 4 
and 5. Are members agreed? 

Members indicated agreement. 
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Property Factors (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
 
 
 
An Act of the Scottish Parliament to establish a register of property factors and require property 
factors to be registered; to make provision in relation to the resolution of disputes between 
homeowners and property factors; and for connected purposes. 
 
 

PART 1 

REGISTRATION OF PROPERTY FACTORS 5 

Establishment of register etc. 

1 Register of property factors 

(1) The Scottish Ministers are to prepare and maintain a register of property factors for the 
purposes of this Part (“the register”). 

(2) The register must be available for public inspection at all reasonable times. 10 

(3) In this Part, “registered” means registered in the register, and “unregistered” means not 
registered in the register.  

 
2 Meaning of “property factor” 

(1) In this Act, “property factor” means–– 

(a) a person who, in the course of that person’s business, manages the common parts 15 
of land owned by two or more other persons and used to any extent for residential 
purposes, 

(b) a local authority or housing association which manages the common parts of land 
used to any extent for residential purposes and owned— 

(i) by two or more other persons, or 20 

(ii) by the local authority or housing association and one or more other person,  

(c) a person who, in the course of that person’s business, manages or maintains land 
which is available for use by the owners of any two or more adjoining or 
neighbouring residential properties (but only where the owners of those properties 
are required by the terms of the title deeds relating to the properties to pay for the 25 
cost of the management or maintenance of that land) , and 
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(d) a local authority or housing association which manages or maintains land which is 

available for use by— 

(i) the owners of any two or more adjoining or neighbouring residential 
properties, or 

(ii) the local authority or housing association and the owners of any one or 5 
more such properties, 

 but only where the owners of those properties are required by the terms of the title 
deeds relating to the properties to pay for the cost of the management or 
maintenance of that land. 

(1A) Despite subsection (1), the following are not property factors for the purposes of this 10 
Act— 

(a) a person so far as managing or maintaining land on behalf of the Crown that was 
acquired by virtue of Her Majesty’s prerogative rights in relation to unclaimed or 
ownerless land, 

(b) an owners’ association established by the development management scheme 15 
(within the meaning of the Title Conditions (Scotland) Act 2003 (asp 9)) so far as 
managing or maintaining common parts or land in accordance with the scheme, 

(c) a person so far as managing or maintaining common parts or land on behalf of 
another person who is a property factor in relation to the same common parts or 
land. 20 

(1B) The Scottish Ministers may by order modify either or both of subsections (1) and (1A). 

(1C) An order under subsection (1B) may make such consequential modifications of any 
other provision of this Act as may be necessary or appropriate. 

(1D) An order under subsection (1B) is not to be made unless a draft of the statutory 
instrument containing the order has been laid before, and approved by resolution of, the 25 
Scottish Parliament. 

(2) In this Part— 

“housing association” has the meaning given by section 1 of the Housing 
Associations Act 1985 (c.69),  

“local authority” means a council constituted under section 2 of the Local 30 
Government etc. (Scotland) Act 1994 (c.39). 

 
Registration 

3 Application for registration   

(1) A person who is, or intends to become, a property factor may apply to the Scottish 
Ministers for entry in the register. 35 

(2) An application under subsection (1) must specify–– 

(a) the full name and business address of the person, and if formed and registered 
under the Companies Acts, the company’s registered number,  

(b) whether the person is trading as a sole trader, partnership or company or has some 
other legal status, 40 
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(c) where the person is not trading as a sole trader, the full name and business address 
of the individual who holds the most senior position within the management 
structure of the partnership, company or body which is (or is to be) directly 
concerned with the control or governance of the property factor, 

(d) the full name and address of any other person who is (or is to be) directly 5 
concerned with the control or governance of the property factor,  

(e) any dwelling houses, flats or land used to any extent for residential purposes the 
common parts of which are (or are expected to be) managed by the person, and 

(f) such other information as the Scottish Ministers may by regulations prescribe.  

(3) An application under subsection (1) must be— 10 

(a) signed by the responsible person, and 

(b) subject to subsection (4), accompanied by such fee as the Scottish Ministers may 
determine. 

(4) Subject to subsection (5), the Scottish Ministers may by regulations prescribe for the 
purposes of subsection (3)(b)–– 15 

(a) fees, 

(b) how fees are to be arrived at,  

(c) cases in which no fee is payable. 

(5) The Scottish Ministers must secure that, taking one financial year with another, the 
income from fees under this section and section 7 does not exceed the total cost incurred 20 
in exercising their functions under this Part.  

(6) A person who, in an application under this section–– 

(a) specifies information which the person knows is false in a material particular, or  

(b) knowingly fails to specify information required by subsection (2),  

is guilty of an offence. 25 

(7) A person guilty of an offence under subsection (6) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

(8) For the purposes of subsection (2)(d) and section 5, persons who are directly concerned 
in the control or governance of a property factor include any person who owns 25% or 
more of the equity in a business which is a property factor. 30 

(9) In this Part, the “responsible person” is— 

(a) where the person making the application under subsection (1) is a sole trader, that 
person, 

(b) in any other case, the person specified in the application by virtue of subsection 
(2)(c). 35 

 
4 Registration  

(1) This section applies where a person makes an application to the Scottish Ministers in 
accordance with section 3. 

(2) In any case where the Scottish Ministers are considering refusing to enter a person in the 
register, they must before doing so— 40 
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(a) give notice to the responsible person that refusal is under consideration, and 

(b) allow the person who made the application under section 3(1) an opportunity to 
make representations to them. 

(3) Notice under subsection (2) must be accompanied by a written statement of the Scottish 
Ministers’ reasons for proposing to refuse to enter the person in the register. 5 

(4) The Scottish Ministers must enter the person in the register if, having considered the 
application and taken account of any representations made by virtue of subsection (2), 
they are satisfied— 

(a) where the person has not previously been registered, that the person is a fit and 
proper person to be a property factor, 10 

(b) where the person is, or has previously been, registered, that— 

(i) the person is a fit and proper person to be a property factor, 

(ii) the person has, while registered, demonstrated compliance with the 
property factor code of conduct, and 

(iii) the person has demonstrated compliance with a property factor 15 
enforcement order made against the person by a homeowner housing 
committee. 

(5) Otherwise, the Scottish Ministers must refuse to enter the person in the register. 

(6) An entry under subsection (4) must include the information specified in the application 
by virtue of paragraphs (a) to (f) of section 3(2). 20 

(7) Subject to section 8, where the Scottish Ministers make an entry under subsection (4), 
they must remove the entry from the register— 

(a) on the expiry of the period of 3 years beginning with the day on which the entry is 
made, or 

(b) where the person to whom the entry relates— 25 

(i) has made a further application for entry in the register under section 3(1), 
and 

(ii) that application has not been determined on the expiry of the period 
mentioned in paragraph (a), 

on the determination of that further application. 30 

(8) For the purposes of–– 

(a) subsection (7)(b), an application is determined only when— 

(i) the period within which any appeal under section 11(2) in relation to the 
application may be made expires (without such an appeal being made), or 

(ii) any such appeal is concluded (without the Scottish Ministers being required 35 
to enter the applicant in the register), 

(b) paragraph (a)(ii), an appeal is concluded only when— 

(i) the period within which an appeal under section 11(9) may be made has 
expired without such an appeal being made, or 

(ii) any such appeal has been concluded. 40 
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5 Section 4: considerations 

(1) In deciding for the purposes of section 4(4)(a) or (b)(i) whether a person is a fit and 
proper person to be a property factor, the Scottish Ministers are to have regard (among 
other things) to any material falling within subsections (2) to (4).  

(2) Material falls within this subsection if it shows that any person who is (or is to be) 5 
directly concerned with the control or governance of the property factor, has–– 

(a) been convicted of any offence involving–– 

(i) fraud or other dishonesty,  

(ii) violence, or  

(iii) drugs,  10 

(b) practised unlawful discrimination on the grounds of any of the protected 
characteristics in Part 2 of the Equality Act 2010 (c.15), or  

(c) contravened any provision of the law relating to tenements, property or debt. 

(3) Material falls within this subsection if it shows the extent to which any other property 
factor with which the person (or any other person who is, or is to be, directly concerned 15 
with the control or governance of the property factor) is or has previously been involved 
demonstrates or demonstrated compliance with— 

(a) the property factor code of conduct, and 

(b) any property factor enforcement order made against that other property factor by a 
homeowner housing committee. 20 

(3A) Where the person is, or has previously been, registered, material falls within this 
subsection if it shows that the person has failed to pay any charges imposed by virtue of 
section 24A. 

 
6 Notification of registration, refusal to register or removal  

Where the Scottish Ministers— 25 

(a) enter a person in the register under section 4(4),  

(b) refuse to enter a person in the register under section 4(5), or  

(c) remove an entry under section 4(7), 

they must, as soon as practicable after doing so, give notice to the responsible person of 
that fact and, in a case mentioned in paragraph (a) or (c), the date of entry or, as the case 30 
may be, removal. 

 
7 Duty of responsible person to provide information 

(1) This section applies where a property factor is registered.  

(2) Where in consequence of a change in circumstances any information provided by the 
property factor to the Scottish Ministers by virtue of section 3(2) or, as the case may be, 35 
this subsection, becomes inaccurate, the responsible person must, as soon as practicable 
after the inaccuracy arises, give notice to the Scottish Ministers of the change that has 
occurred.  

(3) Subject to subsection (4), any notice given under subsection (2) must be accompanied 
by such fee as the Scottish Ministers may determine.  40 
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(4) Subject to section 3(5), the Scottish Ministers may by regulations prescribe for the 

purposes of subsection (3)–– 

(a) fees,  

(b) how fees are to be arrived at,  

(c) cases in which no fee is payable.  5 

(5) A person who, without reasonable excuse, fails to comply with subsection (2) is guilty 
of an offence.  

(6) A person guilty of an offence under subsection (5) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

 
Removal from register etc. 10 

8 Removal from register  

(1) Subject to subsections (4) and (6), the Scottish Ministers may remove a property factor 
from the register if subsection (2) or (3) applies. 

(2) This subsection applies where a property factor is registered by virtue of section 4(4)(a) 
and the Scottish Ministers consider that— 15 

(a) the property factor is no longer a fit and proper person to be registered as a 
property factor, or 

(b) the property factor has failed to demonstrate compliance with— 

(i) the property factor code of conduct, or 

(ii) any property factor enforcement order made against the property factor by 20 
a homeowner housing committee. 

(3) This subsection applies where a property factor is registered by virtue of section 4(4)(b) 
and the Scottish Ministers consider that one or more of the conditions specified in sub-
paragraphs (i) to (iii) of that section is no longer met. 

(4) Before removing a property factor from the register under subsection (1) the Scottish 25 
Ministers must–– 

(a) give notice to the responsible person that removal under that subsection is under 
consideration, and 

(b) allow the property factor an opportunity to make representations to them. 

(5) Notice under subsection (4) must be accompanied by a written statement of the Scottish 30 
Ministers’ reasons for proposing to remove the property factor from the register under 
subsection (1). 

(6) The Scottish Ministers must not remove the property factor from the register under 
subsection (1) unless they are satisfied, after taking account of any representations made 
to them under subsection (4)(b), that subsection (2) or (3) applies. 35 

(7) Where the Scottish Ministers decide to remove a property factor from the register under 
subsection (1), they must, as soon as practicable after doing so, give notice of that fact 
(and the date of removal, which must be a date no less than 21 days after the date notice 
is given under this subsection) to the responsible person and give public notice of the 
date of removal. 40 
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9 Effect of refusal to enter in register or removal from register 

(1) Subsection (2) applies where the Scottish Ministers— 

(a) refuse under section 4(5) an application for entry in the register by a person who is 
operating as a property factor on the day on which section 3 comes into force, 

(b) remove a property factor from the register under section 4(7), or 5 

(c) remove a property factor from the register under section 8(1). 

(2) After the relevant date–– 

(a) any fee charged by the property factor in respect of work done by the property 
factor after the relevant date is irrecoverable in law, 

(b) homeowners may appoint new property factors (or to decide to manage their 10 
properties without appointing a property factor) in accordance with the procedures 
made in relation to such decisions in their title deeds or, as the case may be, the 
Tenement Management Scheme, 

(c) the property factor may not lodge a notice of potential liability for costs under 
section 13(1) of the Tenements (Scotland) Act 2004 (asp 11). 15 

(3) The Scottish Ministers must, as soon as practicable after the relevant date, give public 
notice of— 

(a) the refusal or removal mentioned in subsection (1)(a), (b) or, as the case may be, 
(c), 

(b) the relevant date, and 20 

(c) the effect of subsection (2). 

 
10 Section 9: interpretation etc. 

(1) For the purposes of section 9(1)(b), a property factor is not removed from the register 
where the entry removed under section 4(7) is replaced, before or at the time of the 
removal, by another entry made by virtue of a further application for entry in the register 25 
under section 3(1) by the person to whom the entry removed under section 4(7) relates. 

(2) In section 9, “relevant date” means— 

(a) in relation to a case mentioned in section 9(1)(a) or (c), the day after the day on 
which–– 

(i) the period within which any appeal under section 11(2) may be made 30 
expires (without such an appeal being made), or 

(ii) any such appeal is concluded (without the Scottish Ministers being required 
to enter the applicant in the register), 

(b) in relation to a case mentioned in section 9(1)(b), the day after the day on which 
the entry in the register is removed under section 4(7). 35 

(3) For the purposes of subsection (2), an appeal is concluded only when— 

(a) the period within which an appeal under section 11(9) may be made has expired 
without such an appeal being made, or 

(b) any such appeal has been concluded. 

(4) In section 9(2)(b), “Tenement Management Scheme” has the meaning given by section 40 
29(1) of the Tenements (Scotland) Act 2004. 
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(5) In this Act, “homeowner” means—  

(a) an owner of land or buildings used to any extent for residential purposes the 
common parts of which are managed by a property factor, or 

(b) an owner of residential property adjoining or neighbouring land which is— 

(i) managed or maintained by a property factor, and 5 

(ii) available for use by the owner.  

 
Appeals 

11 Appeal against refusal to register or removal from register  

(1) This section applies where the Scottish Ministers–– 

(a) refuse to enter a person in the register under section 4(5), or 10 

(b) remove a property factor from the register under section 8(1). 

(2) A person mentioned in subsection (1)(a) or (b) (“the applicant”) may, not later than 21 
days after the day on which the responsible person receives notice under section 6 or 
8(7), appeal to the sheriff against the refusal or, as the case may be, removal. 

(3) After giving the parties an opportunity to be heard, the court may, if it considers that it is 15 
reasonable to do so having regard to the factors mentioned in subsection (4), require the 
Scottish Ministers to enter the applicant in the register. 

(4) The factors are— 

(a) in a case where the applicant has not previously been registered, that the applicant 
is a fit and proper person to be a property factor, 20 

(b) in any other case, the conditions mentioned in section 4(4)(b). 

(5) Section 5 applies for the purposes of this section as it applies for the purposes of section 
4, but with the references to the Scottish Ministers being read as references to the court. 

(6) The court is to give reasons for its decision under subsection (3) in writing. 

(7) An entry made by virtue of subsection (3) is to be treated as if— 25 

(a) in a case where the applicant has not previously been registered, it is an entry 
made by virtue of section 4(4)(a), 

(b) in any other case, it is an entry made by virtue of section 4(4)(b).  

(8) An appeal under subsection (2) is to be made by summary application to the sheriff. 

(9) An appeal on a point of law only against the decision of a sheriff on an application 30 
under subsection (2) may be made to the sheriff principal. 

(10) An appeal under subsection (9) must be made not later than 21 days after the day on 
which the decision appealed against is made.  

(11) The decision of the sheriff principal on an appeal under subsection (9) is final. 

 
Enforcement 35 

12 Offence of operating as a property factor without registration  

(1) Except where subsection (2) or (3) applies, a person who operates as a property factor 
while unregistered is guilty of an offence. 
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(2) This subsection applies where–– 

(a) a person who is operating as a property factor on the day on which section 3 
comes into force has made an application for entry in the register, and 

(b) the application has not yet been determined by the Scottish Ministers under 
section 4.  5 

(3) This subsection applies where a property factor has been removed from the register 
under section 8(1) but only until— 

(a) the period within which any appeal under section 11(2) in relation to the removal 
may be made expires (without such an appeal being made), or 

(b) any such appeal is concluded (without the Scottish Ministers being required to 10 
enter the applicant in the register). 

(4) It is a defence for a person charged with an offence under subsection (1) to show that 
there was a reasonable excuse for acting in the way charged. 

(5) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 5 on the standard scale, or to imprisonment for a term not 15 
exceeding six months or to both. 

(6) For the purposes of–– 

(a) subsection (2)(b), an application is determined only when— 

(i) the period within which any appeal under section 11(2) in relation to the 
application may be made expires (without such an appeal being made), or 20 

(ii) any such appeal is concluded (without the Scottish Ministers being required 
to enter the applicant in the register), 

(b) paragraph (a)(ii), an appeal is concluded only when— 

(i) the period within which an appeal under section 11(9) may be made has 
expired without such an appeal being made, or 25 

(ii) any such appeal has been concluded. 

 
Code of conduct 

13 Code of conduct  

(1) The Scottish Ministers must from time to time prepare a code of conduct setting out 
minimum standards of practice for registered property factors (a “property factor code of 30 
conduct”).  

(2) After preparing a property factor code of conduct, the Scottish Ministers–– 

(a) must— 

(i) publish a draft of the code, 

(ii) consult with such bodies as they consider appropriate and also with the 35 
general public about the draft, and 

(iii) consider any representations about the draft made to them as a result of 
such consultation, and 

(b) may amend the draft accordingly.  
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(3) After complying with subsection (2), the Scottish Ministers must, in the following 

order— 

(a) lay the property factor code of conduct before the Scottish Parliament, 

(b) publish the code, and 

(c) bring the code into force on such day as they may by order appoint. 5 

(4) A registered property factor must ensure compliance with the property factor code of 
conduct for the time being in force. 

 
General 

14 Service of notices etc. 

(1) Any notice to be given to a responsible person under this Part may be–– 10 

(a) sent by post, by the recorded delivery service, to, or 

(b) given by personal service by a sheriff officer at, 

the address specified in the property factor’s application for entry in the register by 
virtue of section 3(2)(a). 

(2) A notice sent as mentioned in subsection (1)(a) is, unless the contrary is proved, to be 15 
treated as having been received on the next working day after the day on which it is sent. 

(3) Public notice under this Part is given by–– 

(a) publishing a notice in one or more newspapers circulating in the locality where the 
property factor operates, and 

(b) sending a copy of that notice by post, by the recorded delivery service, to each 20 
local authority in whose area the property factor operates. 

PART 2 

DISPUTE RESOLUTION  

Exercise of functions under this Part 

15 Naming of panel and re-naming of committees  25 

(1) The panel constituted under Schedule 4 to the Rent (Scotland) Act 1984 (c.58), the 
president of the panel and committees constituted in accordance with that Schedule 
have, in addition to the functions mentioned in section 21(3) of the Housing (Scotland) 
Act 2006 (asp 1), the functions conferred on them by this Act. 

(2) When exercising the functions conferred on them by this Act, that panel and those 30 
committees are to be known as, respectively, the homeowner housing panel and 
homeowner housing committees. 

(3) It is for the president to monitor the exercise by those committees of the functions 
conferred on them by this Act.  

(4) Those committees must comply with any direction, and have regard to any guidance, 35 
given by the president in connection with the exercise of those functions.  

(5) But the president may not give any such direction in relation to a particular case.  

(6) Directions or guidance given under subsection (4) may be varied or revoked at any time.  
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(7) The president’s functions under this Act may, where the president is absent or 
incapacitated, be exercised by the vice-president of the panel.  

 
Application and referral 

16 Application to homeowner housing panel  

(1) A homeowner may apply to the homeowner housing panel for determination of whether 5 
a property factor has failed— 

(aa) to carry out the property factor’s duties, or 

(b) to ensure compliance with the property factor code of conduct as required by 
section 13(4) (the “section 13 duty”). 

(2) An application under subsection (1) must set out the homeowner’s reasons for 10 
considering that the property factor has failed to carry out the property factor’s duties or, 
as the case may be, to comply with the section 13 duty.  

(3) No such application may be made unless–– 

(a) the homeowner has notified the property factor in writing as to why the 
homeowner considers that the property factor has failed to carry out the property 15 
factor’s duties or, as the case may be, to comply with the section 13 duty, and 

(b) the property factor has refused to resolve, or unreasonably delayed in attempting 
to resolve, the homeowner’s concern. 

(4) References in this Act to a failure to carry out a property factor’s duties include 
references to a failure to carry them out to a reasonable standard. 20 

(5) In this Act, “property factor’s duties” means, in relation to a homeowner— 

(a) duties in relation to the management of the common parts of land or buildings 
owned by the homeowner, or 

(b) duties in relation to the management or maintenance of land— 

(i) adjoining or neighbouring residential property owned by the homeowner, 25 
and 

(ii) available for use by the homeowner. 

 
17 Referral to homeowner housing committee  

(1) The president of the homeowner housing panel must decide whether to–– 

(a) refer an application under section 16(1) to a homeowner housing committee, or  30 

(b) reject the application.  

(2) The president may reject an application only if the president considers–– 

(a) that it is vexatious or frivolous, 

(b) that the homeowner has not afforded the property factor a reasonable opportunity 
to resolve the dispute, 35 

(c) where the homeowner has previously made an identical or substantially similar 
application in relation to the same property, that a reasonable period of time has 
not elapsed between the applications, or  

(d) that the dispute to which the application relates has been resolved.  
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(3) The president must make a decision under subsection (1)–– 

(a) within 14 days of the panel’s receipt of the application concerned, or  

(b) where the president considers–– 

(i) that the decision cannot be made without further information, or  

(ii) that there is a reasonable prospect of the dispute being resolved by the 5 
parties,  

by such later date as the president considers reasonable. 

(4) The president must, as soon as practicable after rejecting an application give notice of 
the rejection–– 

(a) to the homeowner, and  10 

(b) where the president is aware of the name and address of a person who acts for the 
homeowner in relation to the application, to that person.  

(5) Such a notice must–– 

(a) set out the reasons for the rejection, and  

(b) explain the procedure for appealing against it.  15 

 
Property factor enforcement orders 

18 Determination by homeowner housing committee  

(1) The homeowner housing committee to which a homeowner’s application under section 
16(1) is referred must decide— 

(a) whether the property factor has failed to carry out the property factor’s duties or, 20 
as the case may be, to comply with the section 13 duty, and 

(b) if so, whether to make a property factor enforcement order. 

(2) In any case where the committee proposes to make a property factor enforcement order, 
they must before doing so–– 

(a) give notice of the proposal to the property factor, and 25 

(b) allow the parties an opportunity to make (either or both) written or oral 
representations to them. 

(4) If the committee are satisfied, after taking account of any representations made under 
subsection (2)(b), that the property factor has failed to carry out the property factor’s 
duties or, as the case may be, to comply with the section 13 duty, the committee must 30 
make a property factor enforcement order. 

(5) Subject to section 21, no matter adjudicated on by the homeowner housing committee 
may be adjudicated on by another court or tribunal. 

 
19 Property factor enforcement orders 

(1) A property factor enforcement order is an order requiring the property factor to–– 35 

(a) execute such action as the homeowner housing committee considers necessary, 

(b) where appropriate, make such payment to the homeowner as the committee 
considers reasonable. 
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(2) A property factor enforcement order must specify the period within which any action 
required must be executed or any payment required must be made. 

(3) A property factor enforcement order may specify particular steps which the property 
factor must take.  

 
20 Variation and revocation of property factor enforcement orders  5 

(1) The homeowner housing committee which made a property factor enforcement order 
may, at any time–– 

(a) vary the order in such manner as they consider reasonable, or  

(b) where they consider that the action required by the order is no longer necessary, 
revoke it.  10 

(2) Where subsection (3) applies, the committee must vary the property factor enforcement 
order–– 

(a) so as to extend, or further extend, the period within which any action required by 
the order must be executed, and  

(b) in such other manner as they think fit.  15 

(3) This subsection applies where–– 

(a) the committee consider, on the submission of the property factor or otherwise, that 
any action required by a property factor enforcement order has not been, or will 
not be, executed during the period within which the order requires the work to be 
executed, and  20 

(b) the committee–– 

(i) consider that satisfactory progress has been made in executing the action 
required, or  

(ii) have received a written undertaking from the property factor stating that the 
action required will be executed by a later date which the committee 25 
consider satisfactory.  

(4) References in this Act to a property factor enforcement order or to action required by 
such an order are, where the order has been varied under this section, to be treated as 
references to the order as so varied or, as the case may be, to action required by the 
order as so varied.  30 

 
Appeals 

21 Appeals 

(1) An appeal on a point of law only may be made to the sheriff against a decision of the 
homeowner housing panel or a homeowner housing committee. 

(2) An appeal under subsection (1) must be made within the period of 14 days beginning 35 
with the day on which the decision appealed against is made. 

(3) The decision of the sheriff under this section is final. 
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Effect of failure to comply with property factor enforcement order 

22 Effect of failure to comply with property factor enforcement order  

(1) It is for the homeowner housing committee to decide whether a property factor has 
failed to comply with a property factor enforcement order made by the committee.  

(2) Where the committee decide that a property factor has failed to comply with the 5 
property factor enforcement order, the committee must serve notice of the failure on the 
Scottish Ministers.  

(3) The committee may not decide that a property factor has failed to comply with a 
property factor enforcement order–– 

(a) unless the period within which the order requires any work to be executed has 10 
ended, or  

(b) if the committee are satisfied, on the submission of the property factor or 
otherwise–– 

(i) that the property factor is unable to comply with the order because of a lack 
of necessary rights (of access or otherwise) despite having taken reasonable 15 
steps for the purposes of acquiring those rights, or  

(ii) that any action required by the order is likely to endanger any person.  

(4) Where the committee are prevented by reason only of subsection (3)(b) from deciding 
that a property factor has failed to comply with a property factor enforcement order, the 
committee must serve notice on the Scottish Ministers stating that they consider the 20 
property factor to be unable to comply with the property factor enforcement order.  

 
23 Property factor enforcement order: offences  

(1) A person who, without reasonable excuse, fails to comply with a property factor 
enforcement order commits an offence.  

(2) For the purposes of subsection (1), a person has reasonable excuse for failing to comply 25 
with a property factor enforcement order if–– 

(a) the person is unable to comply with the order because of a lack of necessary rights 
(of access or otherwise) despite having taken reasonable steps for the purposes of 
acquiring those rights, or  

(b) any action required by the order is likely to endanger any person.  30 

(3) Subsection (2) does not affect the generality of the defence of reasonable excuse.  

(4) A person cannot be guilty of an offence under subsection (1) unless the homeowner 
housing committee which made the property factor enforcement order in question have 
decided under section 22(1) that the property factor has failed to comply with it (but 
such a decision does not establish a presumption that the person has committed an 35 
offence under subsection (1)).   

(5) A person who is guilty of an offence under subsection (1) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale.  
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General 

24 Power to make further provision about applications etc. 

The Scottish Ministers may by regulations make further provision about the procedure 
for making applications under section 16 and the making of decisions in relation to such 
applications. 5 

 
24A Recovery of costs from property factors in relation to certain applications and 

orders 

(1) The Scottish Ministers may by regulations make provision about the recovery of 
relevant costs from property factors where— 

(a) the president of the homeowner housing panel refers an application to a 10 
homeowner housing committee under section 17(1)(a), 

(b) a homeowner housing committee makes a property factor enforcement order 
against a factor. 

(2) In this section, “relevant costs” means costs incurred by— 

(a) the homeowner housing panel, 15 

(b) the president of the panel, 

(c) homeowner housing committees, 

in relation to the exercise of functions conferred by sections 15 to 24 of this Act. 

(3) Regulations under subsection (1) may in particular— 

(a) provide for charges to be imposed on property factors, 20 

(b) provide for charges to be imposed in either or both of the circumstances referred 
to in subsection (1), 

(c) provide for different charges to be imposed in different cases or different classes 
of case, 

(d) confer functions (including functions relating to the imposition and determination 25 
of charges) on— 

(i) the homeowner housing panel, 

(ii) the president of the panel, 

(iii) homeowner housing committees, 

(e) make provision about how charges may be recovered. 30 

(4) The Scottish Ministers must, in exercising their functions under subsection (1), secure 
that the income from any charges imposed by virtue of the regulations does not exceed 
the relevant costs. 

(5) Regulations under subsection (1) may modify any enactment (including this Act). 

(6) Regulations under subsection (1) are not to be made unless a draft of the statutory 35 
instrument containing the regulations has been laid before, and approved by resolution 
of, the Scottish Parliament. 
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25 Annual report  

(1) The president of the homeowner housing panel must, in respect of each reporting year, 
prepare a report on the exercise of functions by the president and by homeowner 
housing committees during that year.  

(2) The president must submit each such report to the Scottish Ministers as soon as 5 
practicable after the end of the reporting year to which it relates.  

(3) The Scottish Ministers must lay before the Scottish Parliament a copy of each such 
report submitted to them.  

(4) A reporting year for the purposes of this section is–– 

(a) the period beginning with the day on which this section comes into force and 10 
ending with 31 December next following that date, and  

(b) each successive calendar year.  

 

PART 3 

MISCELLANEOUS AND GENERAL  15 

25A Amendments to Title Conditions (Scotland) Act 2003 

After section 70 of the Title Conditions (Scotland) Act 2003 (asp 9) insert–– 

“70A Application of Act in relation to property factors 

(1) Where any of paragraphs (a) to (c) of section 9(1) of the Property Factors 
(Scotland) Act 2011 (asp 00) (“the 2011 Act”) apply, the following sections 20 
apply as if the references in those sections to a manager of property, manager 
or, as the case may be, manager of related properties included a reference to a 
property factor–– 

 section 3(7), 

 section 28, 25 

 section 64. 

(2) For the purposes of section 66, as it applies in relation to section 64 as applied 
by subsection (1) above, the expression “related properties” includes “land” as 
defined in section 28 of the 2011 Act. 

(3) In subsection (1), “property factor” has the meaning given by section 2 of the 30 
2011 Act.”.  

 
26 Delegation of functions 

(1) The Scottish Ministers may by order provide that any of their functions under this Act 
are to be performed on their behalf by such other person as may be specified in the 
order. 35 

(2) Subsection (1) does not apply in relation to Scottish Ministers’ functions under that 
subsection and sections 2(1B), 3(2)(f), (3)(b), (4) and (5), 7(3) and (4), 13(3)(a) and (c), 
24, 24A(1), 25(3), 26A(1) and 29(2). 

 

15 

20

25

30

35

356



Property Factors (Scotland) Bill 17 
Part 3—Miscellaneous and general 
 
26A Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplementary, 
consequential, transitional, transitory or saving provision as they consider appropriate 
for the purposes of, in consequence of, or for giving full effect to, any provision of this 
Act. 5 

(2) An order under subsection (1) may modify any enactment (including this Act). 

(3) An order under subsection (1) is not to be made unless a draft of the statutory instrument 
containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament. 

 
27 Orders and regulations  10 

(1) Any power of the Scottish Ministers under this Act to make an order or regulations is 
exercisable by statutory instrument.  

(2) Any such power includes power to make–– 

(a) different provision for different cases or different classes of case, and  

(b) such incidental, supplementary, consequential, transitional, transitory or saving 15 
provision as the Scottish Ministers think necessary or expedient.  

(3) A statutory instrument containing an order or regulations made under this Act (except an 
order under section 2(1B), 13(3)(c), 26A(1) or 29(2) or regulations under section 
24A(1)) is subject to annulment in pursuance of a resolution of the Scottish Parliament. 

 
28 Interpretation  20 

In this Act— 

“applicant” has the meaning given by section 11(2), 

“facilities” means any property which is of benefit to related properties, examples 
of property which may constitute such a facility, without prejudice to the 
generality, include a— 25 

(a) common area for recreation, 

(b) private road, 

(c) private sewerage, and 

(d) sustainable urban drainage system, 

“homeowner” means an owner of land used to any extent for residential 30 
purposes— 

(a) the common parts of which are managed or maintained by a property 
factor, or 

(b) where owners are required by burdens contained in their title deeds, or land 
certificates, to pay for the cost of the management or maintenance of land 35 
where such land is for the benefit of owners of related properties, 

“land” includes facilities for the benefit of owners of related properties occupied 
as residential properties, 

“local authority” has the meaning given by section 2(2), 

“relevant date” has the meaning given by section 10(2), 40 
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“property factor” has the meaning given by section 2(1), 

“property factor code of conduct” has the meaning given by section 13(1), 

“property factor enforcement order” has the meaning given by section 19(1), 

“property factor’s duties” has the meaning given by section 16(5), 

“register” (and “registered” and “unregistered”) has the meaning given by section 5 
1, 

 “related properties” has the meaning given by section 66 of the Title Conditions 
(Scotland) Act 2003 (asp 9), 

“section 13 duty” has the meaning given by section 13(4), 

“Tenement Management Scheme” has the meaning given by section 10(4). 10 

 
28A Crown application 

(1) No contravention by the Crown of any provision of this Act makes the Crown criminally 
liable. 

(2) However, the Court of Session may, on the application of the Scottish Ministers, declare 
unlawful any act or omission of the Crown which constitutes such a contravention. 15 

 
29 Short title and commencement  

(1) This Act may be cited as the Property Factors (Scotland) Act 2010.  

(2) This Act (except this Part) comes into force on 29 September 2011 or such earlier date 
as the Scottish Ministers may by order appoint. 

(2A) This Part comes into force at the beginning of the day after the day on which the Bill for 20 
this Act receives Royal Assent. 

(3) An order under subsection (2) may appoint different days for different purposes. 
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REVISED EXPLANATORY NOTES AND REVISED FINANCIAL 

MEMORANDUM 

 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, this revised 
document is published to accompany the Property Factors (Scotland) Bill (introduced in the 
Scottish Parliament on 1 June 2010) as amended at Stage 2. The text has been revised to reflect 
the amendments made at Stage 2 and these changes are indicated by sidelining in the right 
margin. 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by Govan Law Centre on behalf of Patricia 
Ferguson MSP, the member in charge of the Bill, in order to assist the reader of the Bill and to 
help inform debate on it.  They do not form part of the Bill and have not been endorsed by the 
Parliament. 

3. The Notes should be read in conjunction with the Bill as amended at Stage 2.  They are 
not, and are not meant to be, a comprehensive description of the Bill.  So where a section, or a 
part of a section, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill is in three parts: 

• Part 1 – Registration of property factors 

• Part 2 – Dispute resolution 

• Part 3 – Miscellaneous and general 

PART 1 – REGISTRATION OF PROPERTY FACTORS 

5. The main effects of Part 1 of the Bill are to: 

• require the Scottish Ministers to prepare and maintain a public register of all property 
factors; 

• make it an offence for a property factor to operate without being registered; 
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• require a property factor to provide certain information when applying to be 
registered and to make some of that information publicly available on the register; 

• make it an offence to knowingly fail to provide or provide false information in 
respect of an application to be registered; 

• require the Scottish Ministers to consider whether a property factor is a fit and proper 
person to be registered as a property factor;  

• allow the Scottish Ministers to refuse to register a property factor and also to remove 
a property factor from the register; 

• require a property factor to inform the Scottish Ministers of any changes in the 
information they were required to provide when they applied to be registered which 
occur after they are registered; 

• to make it an offence for a registered property factor to fail, without reasonable 
excuse, to inform the Scottish Ministers of any changes in the information they were 
required to provide when they applied to be registered; 

• allow a property factor to apply for a court order requiring the Scottish Ministers to 
enter the property factor in the register in circumstances where their application was 
refused or they were removed from the register, and to permit the property factor to 
appeal the sheriff’s decision to the sheriff principal;  

• require the Scottish Ministers to prepare a code of conduct as to minimum standards 
of practice expected by registered property factors; 

• require property factors to comply with the code of conduct; and 

• allow the Scottish Ministers to set fees in relation to applications for registration and 
changes in information, payable by property factors. 

Section 1 – Register of property factors 

6. Section 1(1) places a duty on the Scottish Ministers to prepare and maintain a register of 
property factors. Section 1(2) requires that this register must be available for public inspection at 
all reasonable times. 

Section 2 – Meaning of “property factor” 

7. Section 2(1) defines property factor for the purposes of the Bill. It establishes that there 
are four distinct groups covered by this definition. Firstly, persons who in the course of their 
business manage the common parts of land or buildings owned by two or more persons and used 
to any extent for residential purposes. Secondly, a local authority or housing association which 
manages the common parts of land or buildings used to any extent for residential purposes and 
owned by two or more other persons or by the local authority or housing association and one or 
more other person. Thirdly, a person who owns and manages or maintains land which is 
available for use by the owners of any adjoining or neighbouring residential properties (but only 
where the owners of those properties are required by the terms of the title deeds relating to the 
properties to pay for the cost of the management or maintenance of that land). Finally, a local 
authority or housing association which manages or maintains land which is available for use by 
the owners of any adjoining or neighbouring residential properties or the local authority or 
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housing association and the owners of such residential properties (but only where the owners of 
those properties are required by the terms of the title deeds relating to the properties to pay for 
the cost of the management or maintenance of that land). Section 2(1A) excludes three categories 
of persons or associations from the definition of property factor: (a) Crown property, (b) owners’ 
associations within the meaning of the Title Conditions (Scotland) Act 2003 and (c) a person 
managing or maintaining common parts or land on behalf of property factors. 

Section 3 – Application for registration 

8. Section 3(1) states that a person who is a property factor or intends to become a property 
factor may apply to the Scottish Ministers for entry in the register. Although this does not require 
property factors to register, it should be read in conjunction with section 12(1), which makes it 
an offence to act as a property factor without being on the register. 

9. Section 3(2) sets out the information which a person must include in an application to the 
Scottish Ministers for entry in the register. Section 3(2)(f) gives the Scottish Ministers the power 
to prescribe by regulations other information to be provided in an application. 

10. Section 3(3)(a) requires that the application must be signed by the “responsible person”. 
Section 3(9) defines the “responsible person” as the person making the application under 
subsection (1) where they are a sole trader or, in any other case, the person specified in the 
application by virtue of subsection (2)(c), namely the most senior manager in the company or 
body who is (or is to be) directly concerned with the control or governance of the property 
factor. 

11. Section 3(3)(b) requires that the application must be accompanied by such fee as the 
Scottish Ministers may determine. Section 3(4) gives the Scottish Ministers the power to 
prescribe those fees by regulations.  In addition, regulations may prescribe how the fees are be 
arrived at and cases in which no fees are payable. Section 3(5) makes clear that, while fees under 
this section and section 7 may be set at a level that allows the Scottish Ministers to recoup the 
costs of exercising their functions under the Bill, they may not be set beyond that cost-recovery 
level. 

12. Section 3(6)(a) makes it an offence to provide false information in an application and 
section 3(6)(b) makes it an offence to fail to provide information required by section 3(2). 

13. Section 3(7) stipulates that a person guilty of an offence under subsection (6) is liable on 
summary conviction to a fine not exceeding level 3 on the standard scale.  

14. Section 3(8) provides additional information on when a person is to be regarded as being 
directly concerned in the control or governance of a property factor. 

Section 4 – Registration 

15. Section 4 provides for applications to be determined by the Scottish Ministers by either 
entering the person in the register or refusing to so enter them. 
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16. Section 4(2) is concerned with those circumstances in which Scottish Ministers are 
considering refusing to enter a person into the register. Section 4(2)(a) requires Scottish 
Ministers to give the responsible person notice that refusal of registration is under consideration 
and section 4(2)(b) requires Scottish Ministers to allow the responsible person to make 
representations to them. 

17. Section 4(3) requires that notice under section 4(2) should be accompanied by a written 
statement of the Scottish Ministers’ reasons for proposing to refuse to enter the person in the 
register. 

18. Section 4(4) requires Scottish Ministers to enter the person in the register if, having 
considered the application and taken account of any representations, they are satisfied that the 
relevant conditions specified in either section 4(4)(a) or 4(4)(b) have been met. 

19. Section 4(4)(a) requires that where the person has not been previously registered, and the 
Scottish Ministers are satisfied that the person is a fit and proper person to be a property factor, 
then the Scottish Ministers must enter the person into the register. 

20. Section 4(4)(b) is concerned with those persons who are or have been previously 
registered. In such circumstances, Scottish Ministers must enter such a person into the register if 
they are satisfied that: the person is a fit and proper person to be a property factor; the person has 
while registered demonstrated compliance with the code of conduct published under section 13; 
and the person has demonstrated compliance with any order made against the person by a 
homeowner housing committee (see paragraph 63 onwards). 

21. Section 4(5) provides that where Scottish Ministers are not satisfied that the terms of 
section 4(4)(a) or 4(4)(b) have been met, they must refuse to enter the person into the register. 

22. Section 4(6) requires that an entry under subsection (4) must include the information 
specified under section 3(2)(a) to 3(2)(f). 

23. Section 4(7)(a) requires that where the Scottish Ministers have made an entry under 
section 4(4), the entry must be removed on the expiry of the period of 3 years beginning with the 
day on which the entry is made.  The effect of this is that property factors must apply for re-
registration every 3 years.  If an application for re-registration is still under consideration when 
the 3 years expires, section 4(7)(b) provides that the property factor remains registered until the 
application is finally determined.  Section 4(8) provides additional information on what 
constitutes final determination of an application. 

Section 5 – Section 4: considerations 

24. Section 5(1) requires Scottish Ministers to have regard to any material falling within 
sections 5(2) to 5(4) when considering whether a person is a fit and proper person to be a 
property factor. 

364



These documents relate to the Property Factors (Scotland)  Bill as amended at Stage 2  
(SP Bill 51A)  

 
 

 5  

25. Section 5(2) establishes that material falls within the subsection if the person or any other 
person who is (or is to be) directly concerned with the control of governance of the property 
factor has: been convicted of an offence involving fraud or other dishonesty, violence or drugs; 
practised unlawful discrimination on grounds of any protected characteristics in Part 2 of the 
Equalities Act 2010, or in connection with, the carrying on of any business; or contravened any 
provision of the law relating to tenements, property or debt. 

26. Material falls within the understanding of section 5(3) if it shows the extent to which any 
other property factor with which the person (or any other person who is, or is to be, directly 
concerned with the control or governance of the property factor) is or has previously been 
involved demonstrates or demonstrated compliance with the code of conduct published under 
section 13, and any order made against that other property factor by a homeowner housing 
committee. Material also falls within this section where a person has failed to pay any charges 
imposed by virtue of section 24A. 

27. Finally, material falls within the understanding of section 5(4) if it appears to the Scottish 
Ministers that the material is relevant to the question of whether the person is a fit and proper 
person to be a property factor 

Section 6 – Notification of registration, refusal to register or removal under section 4(7) 

28. Under section 6, where the Scottish Ministers enter a person in the register under section 
4(4), refuse to enter a person in the register under section 4(5) or remove an entry under section 
4(7), they must, as soon as practicable after doing so, give notice of the fact to the responsible 
person.  This enables the person to consider, in the case of a refusal, whether they wish to make 
an appeal under section 11. 

Section 7 – Duty of responsible person to provide information 

29. Section 7(1) establishes that the terms of this section apply where a property factor is 
registered. 

30. Section 7(2) requires the responsible person for any registered property factor to notify 
the Scottish Ministers, in writing, of any changes in the information they were required to supply 
in terms of section 3(2) when they applied to be registered. Furthermore, it also requires the 
responsible person to notify the Scottish Ministers of any changes in any information supplied 
under this subsection. 

31. Section 7(3) requires that any notice under subsection (2) must be accompanied by such 
fee as the Scottish Ministers may determine. Section 7(4) gives the Scottish Ministers the power 
to prescribe those fees by regulations (subject to not setting fees at a level that produces income 
greater than that needed for cost-recovery – see section 3(5)).  In addition, regulations may 
prescribe how the fees are to be arrived at and cases in which no fees are payable.   

32. Section 7(5) makes it an offence not to comply with the terms of subsection (2). 
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33. Section 7(6) stipulates that a person guilty of an offence under subsection (2) is liable on 
summary conviction to a fine not exceeding level 3 on the standard scale.  

Section 8 – Removal from register 

34. Section 8(1) gives the Scottish Ministers the power to remove a property factor from the 
register if the property factor is no longer a fit and proper person to be a property factor or if the 
property factor has failed to demonstrate compliance with either the code of conduct any order 
made against them by a homeowner housing committee.  

35. Section 8(4) is concerned with circumstances in which Scottish Ministers are considering 
removing the person from the register under subsection (1). Section 8(4)(a) requires Scottish 
Ministers to give the responsible person notice that removal from the register is under 
consideration and section 8(4)(b) requires Scottish Ministers to allow the responsible person to 
make representations to them. 

36. Section 8(5) requires that notice under section 8(4) should be accompanied by a written 
statement of the Scottish Ministers’ reasons for proposing to remove person in the register. 

37. Under section 8(6) Scottish Ministers must not remove the person from the register 
unless, having taking account of representations under section 8(4)(b), they are satisfied that 
sections 8(2) and 8(3) apply.  

38. Where a property factor is removed from the register under the terms of subsection (1), 
section 8(7) requires that the Scottish Ministers must notify the responsible person of this fact as 
soon as is practicable.  This enables the property factor to consider whether to make an appeal 
under section 11. Public notice of the date of removal must be not less than 21 days after the date 
of notice of removal is given. 

Section 9 – Effect of refusal to enter in register or removal from register (and Section 10 – 
Section 9: interpretation etc.) 

39. Section 9(1) establishes that section 9(2) applies where a person who is operating as a 
property factor when the Bill first comes into force is refused entry in the register under section 
4(5) or where a property factor is removed from the register under section 8(1).  Other cases of 
refusal under section 4(5) do not need to be covered here – a person setting up business as a 
property factor after the Bill comes into force should not be operating as a property factor prior 
to being registered, so the actions available under section 9(2) should not be relevant, while 
refusal of an application for re-registration is instead dealt with by reference to removal from the 
register under section 4(7). 

40. Section 9(2) also applies where a property factor is removed from the register under 
section 4(7).  In this case, though, “removed” needs to be read with section 10(1).  This reading 
makes clear that a property factor is not removed from the register if their removed entry is 
replaced by a new entry following a successful application for re-registration.  So removal from 
the register under section 4(7) only leads to section 9(2) kicking in where a re-registration 
application is refused or where no such application is made. 
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41. Section 9(2)(a) makes any fees charged for work done after the relevant date 
irrecoverable in law. 

42. Section 9(2)(b) entitles homeowners to appoint a new property factor or to decide not to 
appoint a property factor. In acting under section 9(2)(b), homeowners should act in accordance 
with procedures specified in the titled deeds, or as the case may be, the Tenement Management 
Scheme. 

43. Section 9(2)(c) prohibits a property factor from lodging a notice of potential liability 
under the Tenements (Scotland) Act 2004 after the relevant date. A notice of potential liability is 
a notice that can be registered against a property which has the effect of making certain future 
owners of the property liable for the costs of maintenance or work to the property which was 
carried out before they owned it. 

44. Section 9(3) requires Scottish Ministers to give public notice of the refusal or removal 
mentioned in section 9(1). It also requires Scottish Ministers to give public notice of the relevant 
date and the effect of section 9(2). 

45. The “relevant date” is defined in section 10(2)(a). Where a person operating as a property 
factor when the Bill comes into force is refused entry in the register or a property factor is 
removed from the register under section 8(1), the “relevant date” is the day after the day on 
which the period within which any appeal under section 11(2) may be made expires (without 
such an appeal being made) or any such appeal is concluded (without the appeal being successful 
– as there is no need for section 9(2) to kick in if the appeal is successful).  Section 10(3) 
provides additional information on when an appeal is to be regarded as “concluded”.  The effect 
of this is that section 9(2) only kicks in once all of the avenues of appeal provided by the Bill 
have been exhausted – and only if any such appeal has been unsuccessful. 

46. Where the removal from the register follows an unsuccessful application for re-
registration, the “relevant date” is the day after the day on which the property factor’s entry in 
the register is removed under section 4(7).  In this case, the property factor’s existing registration 
will already have been extended (if necessary) until all avenues of appeal have been exhausted 
under section 4(7)(b), so further delay is unnecessary. If, on the other hand, all appeals are 
concluded before the property factor’s original 3 year registration expires, then section 9(2) does 
not kick in until the expiry of the original registration period. 

Section 11 – Appeal against refusal to register or removal from register 

47. Section 11(2) provides a right of appeal in cases where a person is refused entry in the 
register under section 4(5) or where a property factor is removed from the register under section 
8(1).  In this case there is no need to refer to removal under section 4(7), as such a removal can 
only take place after any appeal against a refusal of a re-registration application has been 
determined.  The appeal must be made not later than 21 days after the day on which the 
responsible person received notice of the refusal or removal (under section 14(1), such receipt is 
deemed to occur, if the notice was posted, on the day after posting). Section 11(8) provides that 
an application under subsection (2) is to be made by summary application to the sheriff. 
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48. Section 11(3) enables the court to require the Scottish Ministers to register the applicant 
if it considers it reasonable to do so, having regard to the factors in section 11(4). Those factors 
are the same as those which the Scottish Ministers consider when deciding whether to grant or 
refuse an application: whether the person is a fit and proper person to be a property factor and, in 
addition (if the person is or has previously been registered), whether the person has demonstrated 
reasonable compliance with the code of conduct published under section 13 and with any order 
made against the person by a homeowner housing committee. 

49. Section 11(9) provides that the decision of a sheriff under subsection (3) may be appealed 
to the sheriff principal, but only on a point of law. Under section 11(10) such an appeal must be 
made within the period of 21 days beginning with the day on which the decision appealed 
against is made. Section 11(11) provides that the decision of the sheriff principal is final. 

50. Section 11(6) requires that the court give reasons for its decision under section 11(3) in 
writing. 

Section 12 – Offence of operating as a property factor without registration 

51. Section 12(1) makes it an offence for a person to operate as a property factor without 
being registered. 

52. There are two exceptions: the first is that the offence is not committed by a person who is 
operating as a property factor when the Bill first comes into force while their application for 
registration is under consideration (and subsection (6) makes clear that an application remains 
under consideration until all avenues of appeal under the Bill have been exhausted).  The second 
is that the offence is not committed by a property factor who is removed from the register under 
section 8(1) until all avenues of appeal provided by the Bill have been exhausted.  These 
exceptions are consistent with when the effects of section 9(2) kick in.  The offence is committed 
immediately after a property factor is removed from the register under section 4(7), as in the case 
of an unsuccessful application for re-registration the existing registration is, where necessary, 
automatically extended until all avenues of appeal against the refusal of the re-registration 
application have been exhausted. 

53. It will be a defence under section 12(4) to show that there was a reasonable excuse for 
acting as a property factor without being registered. 

54. Section 12(5) stipulates that a person guilty of an offence under subsection (1) is liable on 
summary conviction to a fine not exceeding level 5 on the standard scale, to imprisonment for a 
terms not exceeding six months or both 

Section 13 – Code of conduct 

55. Section 13(1) requires the Scottish Ministers from time to time to prepare a property 
factor code of conduct as to the minimum standards of practice expected of registered property 
factors.  
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56. Section 13(2) requires the Scottish Ministers to publish a draft code of conduct and 
allows them to amend the draft after consulting such bodies as they consider appropriate and 
considering any representations made on the draft. 

57. Section 13(3) requires Scottish Ministers to lay the code before the Parliament, publish 
the code and bring the code into force on such day as they may appoint. 

58. Section 13(5) requires a property factor to ensure reasonable compliance with the 
property factor code of conduct for the time being in force. 

Section 14 – Services of notices etc. 

59. Section 14(1) provides for the means by which notices under Part 1 of the Bill should be 
directed to the address of the responsible person specified under section 3(2)(a). 

60. Section 14(3) provides for the process by which public notice is to be given under Part 1 
of the Bill. 

PART 2 – DISPUTE RESOLUTION 

61. The main effects of Part 2 of the Bill are to: 

• establish a homeowner housing panel and homeowner housing committees similar to 
the private rented housing panel and private rented housing committees established 
by Housing (Scotland) Act 2006;  

• enable a homeowner to apply in writing to the homeowner housing panel for a 
determination of whether their property factor has failed to comply with any term of 
the contract between them or to ensure reasonable compliance with the property 
factor code of conduct published under section 13;  

• require a homeowner to notify the property factor in writing of the alleged breach or 
failure and give them a reasonable time to respond before making an application to 
the panel;  

• require the president of the homeowner housing panel to refer accepted applications 
to a homeowner housing committee;  

• require a homeowner housing committee to decide whether a property factor has 
complied with its duties and, if not, whether to require the committee to make a 
“property factor enforcement order” setting out any work to be executed and any 
financial payment to be made to the homeowner;  

• make it an offence to fail, without reasonable excuse, to comply with a property 
factor enforcement order;  

• enable the Scottish Government to make regulations about the recovery of relevant 
costs from property factors in cases where a property factor enforcement order has 
been made against a factor;  

• allow an appeal to the sheriff in relation to a decision by the homeowner housing 
panel or homeowner housing committee, on a point of law only; and 
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• require the president of the homeowners housing panel to prepare an annual report 
for submission to the Scottish Ministers, who then lay it before the Scottish 
Parliament. 

Section 15 – Naming of panel and re-naming of committees 

62. Section 15 mirrors section 21 of the Housing (Scotland) Act 2006, which deals with the 
private rented housing panel. Schedule 4 to the Rent (Scotland) Act 1984 requires there to be a 
panel of people to act as chairmen and members of rent assessment committees. Section 15(2) 
names that panel the “homeowner housing panel” and the committees the “homeowner housing 
committees” in relation to all applications made under Part 2 of this Bill (i.e. applications from 
homeowners in relation to an alleged breach of contract or failure to ensure reasonable 
compliance with the code of conduct for property factors published under section 13). 

Section 16 – Application to homeowner housing panel 

63. Section 16(1) enables a homeowner to apply to the homeowner housing panel for a 
determination of whether the homeowner’s property factor has failed to comply with the 
property factor’s duties to ensure compliance with the property factor code of conduct published 
under section 13 (the section 13 duty). 

64. Section 16(2) requires a homeowner to set out in the application his or her reasons for 
considering that the property factor has failed to comply with the property factor’s duties or with 
the section 13 duty. 

65. Section 16(3) requires a homeowner to notify the property factor in writing of the reasons 
why he or she believes that the property factor has failed to comply with the property factor’s 
duties or with the section 13 duty. It also prohibits the homeowner from making an application to 
the homeowner housing panel unless the property factor has refused to resolve or unreasonably 
delayed in attempting to resolve the homeowner’s concerns. 

Section 17 – Referral to homeowner housing committee 

66. Section 17(1) requires the president of the homeowner housing panel to decide whether to 
refer an application made to the homeowner housing panel to a homeowner housing committee 
or to reject the application. 

67. Section 17(2) states the only circumstances in which the president may reject an 
application.  In any other circumstances, the president must therefore refer the application to a 
homeowner housing committee. 

68. Section 17(3) requires the president to decide whether to reject an application or refer it 
to a homeowner housing committee within 14 days of receipt unless he or she considers that 
further information is required to enable him or her to make the decision or that there is a 
reasonable prospect of the dispute being resolved by parties. 
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69. Section 17(4) requires the president to notify, as soon as practicable, the homeowner (and 
anyone acting on his or her behalf whose name and address is known to the president) that his or 
her application has been rejected. 

70. Section 17(5) requires the notice of rejection to set out the reasons for the rejection and 
explain the procedure for appealing against the decision. 

Section 18 – Determination by homeowner housing committee 

71. Section 18 requires a homeowner housing committee, on receipt of an application 
referred to it by the president, to decide whether the property factor has complied with its 
property factor’s duties or with the section 13 duty. 

72. When a homeowner housing committee decides that a property factor has failed to 
comply with its property factor’s duties or with the section 13 duty, it may make a “property 
factor enforcement order”, provided it has given notice of its proposal to do so to the property 
factor and has allowed the parties an opportunity to make written or oral representations. The 
committee is obliged by subsection (3) to state its reasons when giving such notification.  

73. Subsection (4) obliges the committee, where it satisfied (after taking into account any 
representations received) that the property factor has failed to comply with property factor’s 
duties or with the section 13 duty, to make a property factor enforcement order. Subsection (5) 
states that, subject to the appeals provisions contained in section 21 of the Bill, matters 
considered and decided on by the committee cannot be considered and decided on by any other 
court or tribunal. 

Section 19 – Property factor enforcement orders 

74. Section 19 defines a property factor enforcement order as an order requiring the property 
factor to take such action as the committee feels appropriate and to pay such financial payment 
to the homeowner as the committee may feel is reasonable.  The committee is not required to 
order the property factor to make financial payment to the homeowner but has the power to do so 
if it feels it is appropriate, for example where there has been a material breach of contract with 
consequential loss.  The property factor enforcement order is similar to the repairing standard 
enforcement order introduced by the Housing (Scotland) Act 2006. 

Section 20 – Variation and revocation of property factor enforcement orders  

75. Section 20(1) allows the homeowner housing committee which made a property factor 
enforcement order to vary or revoke it. 

76. Section 20(3) lists situations in which the homeowner housing committee must vary the 
property factor enforcement order under subsection (2). 
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Section 21 – Appeals 

77. Section 21 provides a right to appeal against a decision of the homeowner housing panel 
or homeowner housing committee to the sheriff within 14 days of the date of the decision being 
made.  The appeal can only be made on a point of law, and there is no further right of appeal.  

Section 22 – Effect of failure to comply with property factor enforcement order 

78. Section 22(1) requires the homeowner housing committee which made a property factor 
enforcement order to decide whether the property factor has failed to comply with the order. 

79. Section 22(2) requires the homeowner housing committee to serve a notice on the 
Scottish Ministers when it decides that a property factor has failed to comply with an 
enforcement order.  This will enable this fact to be taken into account, for example, when the 
Scottish Minister are considering an application from the property factor for re-registration. 

80. Section 22(3)(a) prohibits the homeowner housing committee from deciding that a 
property factor has failed to comply with a property factor enforcement order until the period 
within which the order requires the work to be completed has ended. 

81. Section 22(3)(b) prohibits the homeowner housing committee from deciding that a 
property factor has failed to comply with a property factor enforcement order if the committee is 
satisfied that the property factor is unable to comply with the order due to lack of necessary 
rights (e.g. rights of access) despite having taken reasonable steps to acquire these rights, or that 
the action required by the order is likely to endanger anyone. 

82. Section 22(4) requires the homeowner housing committee to serve a notice on the 
Scottish Ministers stating that they consider the property factor to be unable to comply with the 
property factor enforcement order, in situations where the committee would otherwise decide 
that a property factor enforcement order had not been complied with but is satisfied that the 
property factor is unable to comply with the order due to lack of necessary rights (e.g. rights of 
access), or the likelihood of endangering anyone.  Again, this could be relevant when the 
Scottish Ministers are considering a re-registration application. 

Section 23 – Property factor enforcement order: offences 

83. Section 23(1) makes it an offence for a person to fail to comply with a property factor 
enforcement order without reasonable excuse. 

84. Section 23(2) prescribes situations where a person will have a reasonable excuse for 
failing to comply with a property factor enforcement notice. 

85. Section 23(3) clarifies, for the avoidance of doubt, that the definition of reasonable 
excuse is not confined to the excuses listed in section 23(2). 
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86. Section 23(4) requires the homeowner housing committee to have decided that the 
property factor has failed to comply with a property factor enforcement notice in order for a 
person to be found guilty of an offence.  It also clarifies, for the avoidance of doubt, that the 
homeowner housing committee’s decision that a property factor has failed to comply with a 
property factor enforcement order does not establish any presumption that the property factor has 
committed an offence.  To be found guilty of an offence it would have to be shown, beyond a 
reasonable doubt, that the property factor had failed to comply with the property factor 
enforcement order, whereas the homeowner housing committee would only have to be satisfied 
on the balance of probabilities that the property factor had failed to comply with a property 
factor enforcement order to make a decision to that effect. 

87. Section 23(5) stipulates the penalty for committing the offence created by subsection (1). 

Section 24 – Power to make further provision about applications etc. 

88. Section 24 allows the Scottish Ministers to make, by way of regulations, further 
provisions about the procedure for making and determining applications under section 16 and for 
the making of decisions in relation to such applications. 

Section 24A – Recovery of costs from property factors in relation to certain applications 
and orders 

89. Section 24A enables the Scottish Ministers to make provisions by way of regulations for 
costs, in relation to the homeowner housing panel, president and committee, to be recouped from 
a property factor where a property factor enforcement order is made against the factor. Any such 
regulations require to be approved by affirmative resolution procedure of the Scottish 
Parliament. 

Section 25 – Annual report 

90. Section 25(1) requires the president of the homeowner housing panel to prepare an annual 
written report on the exercise of the functions of the president, the homeowner housing panel and 
homeowner housing committees during that year. 

91. Section 25(2) requires the president to submit a copy of every annual report to the 
Scottish Ministers as soon as possible at the end of the reporting year. 

92. Section 25(3) requires the Scottish Ministers to lay a copy of every annual report received 
from the president of the homeowner housing panel before the Scottish Parliament. 

93. Section 25(4) defines a reporting year as beginning on the day that section 25 comes into 
force and ending on 31 December that year, and each successive calendar year thereafter.  For 
example, if section 25 was to come into force on the 29 September 2011, the first reporting year 
would be 29 September 2011 to 31 December 2011, the next reporting year would be 1 January 
2012 to 31 December 2012 etc. 
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PART 3 – MISCELLANEOUS AND GENERAL 

Section 26 – Delegation of functions 

94. Section 26(1) allows the Scottish Ministers to delegate their functions under the Bill.  So, 
for example, they could arrange for another person or body to carry out their functions in relation 
to receiving and determining applications for entry in the register of property factors. 

95. Section 26(2) specifies certain exceptions to this: the excepted functions (which may not 
be delegated) are those relating to the making of regulations or orders, those relating to fees and 
those relating to laying documents before the Scottish Parliament.   

Section 26A – Ancillary provision 

96. Section 26A permits the Scottish Ministers, by way of the Scottish Parliament’s 
affirmative resolution procedure, to make such ancillary provision modifying any enactment 
(including this Bill) as they consider appropriate for the purpose of, in consequence of, or for 
giving full effect to, any provision of this Bill. 

Section 28 – Interpretation 

97. Section 28 contains a list of definitions of particular terms used in the Bill. 

—————————— 
  

FINANCIAL MEMORANDUM 

 
INTRODUCTION 

98.  This document relates to the Property Factors (Scotland) Bill introduced in the Scottish 
Parliament on 1 June 2010. It has been prepared on behalf of Patricia Ferguson MSP, the 
member in charge of the Bill, to satisfy Rule 9.3.2 of the Parliament’s Standing Orders. It does 
not form part of the Bill and has not been endorsed by the Parliament. 

99. Property factors or managers administer communal areas, roofs and stairwells in an 
estimated 225,000 residential flats and tenements across Scotland.  Yet, there are no statutory 
requirements on the operation and conduct of property factors in Scotland. The purpose of the 
Bill is two fold.  Part 1 of the Bill would protect Scottish homeowners by requiring property 
factors to be registered to ensure that they were fit and proper persons operating to minimum 
standards in the public interest.  Part 2 establishes an accessible form of alternative dispute 
resolution between property factors and homeowners.  

COSTS ON THE SCOTTISH ADMINISTRATION  

100. It is not anticipated that there will be any significant costs on the Scottish Administration 
as a result of Part 1 of the Bill.  Section 3(4) permits the Scottish Ministers to prescribe by 
regulations the level of fees to accompany an application to the register of property factors.  
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Section 7(4) enables the Scottish Ministers to prescribe by regulations the level of fees to 
accompany a change in information relating to the property factors’ business.  Section 4(7) 
provides that an entry in the register has a maximum duration of 3 years before a fresh 
application is required.  Accordingly, the Bill’s provision for fee-charging will enable the cost of 
administrating the register to be self-financing, and cost neutral to the Scottish Administration.   

101. Part 2 of the Bill will involve the cost of running hearings of the homeowner housing 
committee, including staff fees and expenses, obtaining reports and the hire of premises for 
hearings. Costs are expected to be modest as the Bill would utilise the existing infrastructure of 
the private rented housing panel (PRHP).  The precise cost cannot currently be quantified since it 
will be demand-led, but is unlikely to exceed the current budget for the PRHP. 

102. The PRHP is funded by the Scottish Administration and was provided with a budget of 
£428,000 for the financial year 2007/08. During that period, the PRHP spent £386,482. This 
underspend arose because it was impossible to predict with any accuracy how many cases would 
be brought in the first few months of the new jurisdiction.  

103. The budget for the PRHP for the financial year 2008/09 was £414,000. During that same 
period, the PRHP actually spent £377,877. The Panel was able to make savings on the projected 
budget because further recruitment for new members, which had been budgeted for, did not 
require to be carried out.  

104. Section 24A of the Bill allows the Scottish Ministers to recover costs from property 
factors in relation to certain applications and orders. This may mean that the cost to the Scottish 
Administration is reduced but it is not possible to attach a precise figure to this as that will 
depend on future decisions of the Scottish Ministers. 

COSTS ON LOCAL AUTHORITIES  

105. There are no anticipated additional costs for local authorities as a result of the Bill. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

106. The Bill would impose costs on property factors in relation to the registration process 
under Part 1 of the Bill.  It is estimated that there are around 140 to 200 property factors in 
Scotland (including private firms, housing associations and local authorities).   It is anticipated 
that the register would be operated by a small staff located, for example, within the Scottish 
Government’s Housing and Regeneration Directorate or such body as the Scottish Ministers may 
appoint.  With an estimated budget of £150,000 to £200,000 per annum, the average cost of 
registration would equate to £750 to £1,000 per annum.  While it would be a matter for the 
Scottish Ministers to determine fees payable under Part 1 of the Bill but it would be reasonable 
to adopt a sliding scale of fees, proportionate to the number of properties managed by property 
factors.  

107. As a result of the provisions of Section 24A of the Bill, an additional cost may accrue to 
some property factors against whom cases brought to the PRHP are accepted. This, however, is 
dependent on future decisions of Scottish Ministers. 
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Remit: 
 
1. The remit of the Subordinate Legislation Committee is to consider and report 
on- 
 

(a) any- 
 

(i) subordinate legislation laid before the Parliament; 
 
(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter; 
 
(iii) Pension or grants motion as described in Rule 8.11A.1; 

 
and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 
 
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 
 (Standing Orders of the Scottish Parliament, Rule 6.11) 
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Helen Eadie 
Rhoda Grant 
Alex Johnstone 
Ian McKee 
Elaine Smith 
Jamie Stone (Convener) 

377



 

 

 
 
Committee Clerking Team: 
 
Clerk to the Committee 
Irene Fleming 
 
Assistant Clerk 
Jake Thomas 
 
Support Manager 
Lori Gray 

378



 

SP Paper 592 1 Session 3 (2011) 

 

 
 

Subordinate Legislation Committee 
 

15th Report, 2011 (Session 3) 
 

Property Factors (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meeting on 22 February 2011, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Property Factors (Scotland) Bill 
as amended at Stage 2.  The Committee submits this report to the Parliament 
under Rule 9.7.9 of Standing Orders. 

2. The Property Factors (Scotland) Bill (“the Bill”) was introduced in the 
Parliament on 1 June 2010 by Patricia Ferguson MSP.  Stage 2 of the Bill was 
completed on 26 January 2011. 

3. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers which are contained in this Bill, at sections 
2(1B), 3(4), 7(4) and 24A. 

Section 13: Property factor code of conduct 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Code of conduct  
Parliamentary procedure: Code laid before the Parliament; order (SSI, 

subject to no procedure) brings code into 
force (s. 13(3)(c) and 27(3) 

4. Section 13(1) requires the Scottish Ministers from time to time, to prepare a 
code of conduct setting out minimum standards of practice for registered property 
factors. By section 13(4), a registered property factor must ensure reasonable 
compliance with the code, for the time being in force.  

5. Section 13(2) and (3) sets out procedures for consultation and laying the 
issued code in the Parliament.  By section 13(3)(c), the Scottish Ministers must 
bring the code in force on a day appointed by order, with no further Parliamentary 
procedure (section 27(3)).  

6. The Committee is concerned that there is an absence of provision for further 
Parliamentary procedure. Within this Bill, the Code of Conduct has an important 
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legal effect.  By section 8, the Scottish Ministers may remove a factor from the 
register (which removes their entitlement to operate as a property factor), if the 
factor has failed to demonstrate reasonable compliance with the Code.   

7. The procedures set out in section 13(2) and (3) require the Scottish Ministers 
to publish the draft code, consult with the general public and appropriate bodies, 
and consider any representations on the draft.  After that, the issued code must be 
laid in the Parliament, published, and brought into force by order. The 
commencement order is not subject to Parliamentary procedure.  

8. Such procedure allows the Parliament to comment on the proposed draft 
code. However, although the code must be laid before publication, there is no 
need for approval by resolution, nor a period of time built in for Parliamentary 
consideration of the code as laid, before the Scottish Ministers may commence it.  

9. Taking these matters into account, at Stage 1 the Committee asked the 
Member in charge for an explanation as to why it was considered to be an 
appropriate level of scrutiny of the code of conduct under section 13: that it is laid 
in the Parliament prior to publication, but without a stated period of time for the 
Parliament to consider it in its laid form before publication, or any requirement for 
approval by resolution.  

10. In her response, the Member acknowledged the Committee’s concerns and 
“accepts that it would be appropriate to subject the Code to the normal negative 
resolution procedure for statutory instruments”.  

11. The Bill was not amended at Stage 2 and so the provision remains subject to 
no further procedure. Furthermore, at Stage 1 the Committee considered that 
affirmative procedure would be more appropriate.   

12. The Committee recommends that, in view of the important legal effect 
of the Code of Conduct, the Member in charge gives consideration to 
bringing forward an amendment to the Bill to make the provision in section 
13 subject to affirmative resolution of the Parliament.  

13. The Committee also agrees that, if the Member in charge is not minded 
to bring forward such an amendment, it will bring forward its own 
amendment in that regard. 

Section 26: Delegation of functions 

Power conferred on:  Scottish Ministers  
Power exercisable by:  Order   
Parliamentary procedure: Negative resolution 

14. Section 26 confers power on the Scottish Ministers to delegate their functions 
under the Bill to other persons.  The Explanatory Note states that, for example, 
this could be used to arrange for another person or body to carry out the functions 
in regard to receiving and determining applications for entry in the register of 
property factors.    
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15. Section 26(2) excepts from this the powers to make regulations or orders, 
those relating to setting fees, and those relating to laying documents before the 
Parliament.   

16. The Committee considers that the power to delegate the whole functions of 
Scottish Ministers under this Bill is a significant power. For example, a person who 
operates as a property factor while unregistered is guilty of an offence. The 
arrangements for registration therefore have serious consequences. The section 
leaves open to whom the Act functions may be delegated by the Scottish 
Ministers.  

17. In light of this, the Committee questions whether affirmative procedure would 
be more appropriate here. 

18. At Stage 1, the Committee asked the Member in charge for an explanation as 
to why it has been considered that negative resolution procedure is the 
appropriate level of scrutiny for the delegated power contained in section 26, given 
the apparent significance of this power to delegate functions under the Bill.  

19. In responding, the Member cited an example of negative procedure having 
been applied.  However, the response concluded by stating that, if the Committee 
took the view that more scrutiny was required here by way of affirmative 
procedure, the Member would have no objection to this in principle. 

20. The Bill was not amended at Stage 2 and so the provision remains subject to 
negative resolution. The Committee maintains the view that affirmative procedure 
is indeed more appropriate here.   

21. The Committee recommends that the Member in charge brings forward 
an amendment to the Bill for the power provided for in section 26 to be made 
subject to affirmative procedure. 

22. Again, the Committee also agrees that, if the Member in charge is not 
minded to bring forward such an amendment, it will bring forward its own 
amendment in that regard. 

Section 26A – ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure: affirmative 

23. This new provision allows the Scottish Ministers by order to make “such 
incidental, supplementary, consequential, transitional, transitory or saving 
provision as they consider appropriate for the purposes of, in consequence of, or 
for giving full effect to, any provision of this Act.”  Such an order can also modify 
any enactment (including the new Act).  In terms of subsection (3) any order made 
under subsection (1) is to be subject to affirmative procedure. 

24. This amendment was brought forward at Stage 2. The power, in broadly 
similar form, appears in most legislation and may be regarded as unobjectionable.  
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25. A power of this nature is generally sought in order to support the full 
implementation of a Bill and to ensure that the Bill’s policy intentions are achieved.  
For example, when implementing the Bill, unforeseen circumstances may arise 
which require supplementary provision and such supplementary provision would 
allow changes to be made without the need for further primary legislation.  

26. Without a power of this nature it might be necessary to return to the 
Parliament, through subsequent primary legislation, to deal with a matter which is 
clearly within the scope and policy intentions of the original Bill, which would not 
be an effective use of resources.  

27. In relation to procedure it is normal, within an ancillary provision such as this, 
for affirmative procedure to apply where the order modifies an enactment.  
Affirmative procedure may be appropriate for other uses of the powers depending 
on the circumstances; especially where making supplementary or incidental 
provision.  However, in relation to section 26A, affirmative procedure is to apply in 
all circumstances, i.e. whether an order is modifying an enactment or otherwise 
making lesser provision by way of incidental, supplementary, consequential, 
transitional, transitory or saving provision.   

28. While this is not objectionable, the Committee considers that it is perhaps 
unnecessarily cumbersome and inefficient in terms of use of Parliamentary 
resources where the order making power under new section 26A is being used to 
make some minor transitional, transitory or saving provision.   

29. The Committee considers the delegated power in section 26A to be 
acceptable in principle. 

30. While the Committee does not find the use of affirmative procedure 
objectionable, it requests that the Member in charge consider whether it is 
essential in all circumstances and whether it might be more appropriate to 
limit such procedure to those circumstances where the order making power 
is being used to modify an enactment or to make incidental, supplemental or 
consequential provision. 
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Property Factors (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 29 Long Title 
  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 3 

Patricia Ferguson 
 

1 In section 3, page 3, line 7, leave out from <used> to <person> in line 8 and insert <in relation to 
which the person acts, or expects to act, as a property factor> 

Section 4 

Patricia Ferguson 
 

2 In section 4, page 4, line 12, at end insert— 

<(  ) the person has demonstrated compliance with section (Property factor 
registered numbers)(3),> 

Patricia Ferguson 
 

31* In section 4, page 4, line 35, leave out from <(without> to end of line 36 

Section 5 

Patricia Ferguson 
 

3 In section 5, page 5, line 4, leave out <(4)> and insert <(3A)> 

Section 7 

Patricia Ferguson 
 

4 In section 7, page 5, line 35, leave out <3(2)> and insert <3(2)(a) to (d)> 

Patricia Ferguson 
 

5 In section 7, page 5, line 38, at end insert— 

<(2A) The property factor must, no later than three months after the end of each financial year, 
give notice to the Scottish Ministers— 
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(a) of any dwelling houses, flats or land in relation to which the property factor has 
acted as property factor during that financial year, or 

(b) if there has been no change in that information since— 

(i) the date of the last notice given under this subsection, or  

(ii) if the person became registered as a property factor during the financial 
year, the date on which the person provided the information referred to in 
section 3(2)(e), 

 that there has been no change in that information.> 

Patricia Ferguson 
 

6 In section 7, page 5, line 39,  after <(2)> insert <or (2A)> 

Patricia Ferguson 
 

7 In section 7, page 6, line 6, after <(2)> insert <or (2A)> 

Patricia Ferguson 
 

8 In section 7, page 6, line 7, at end insert— 

<(5A) A person who, in a notice under subsection (2) or (2A), provides information which the 
person knows is false in a material particular, is guilty of an offence.> 

Patricia Ferguson 
 

9 In section 7, page 6, line 8, after <(5)> insert <or (5A)> 

Section 8 

Patricia Ferguson 
 

10 In section 8, page 6, line 17, after <factor,> insert— 

<(  ) the property factor has failed to comply with section (Property factor registered 
numbers)(3),> 

Section 9 

Patricia Ferguson 
 

11 In section 9, page 7, leave out lines 8 and 9 and insert— 

<(  ) no costs incurred by the property factor in respect of work instructed after the 
relevant date are recoverable,  

(  ) no charge imposed by the property factor which relates to a period after the 
relevant date is recoverable,> 

Patricia Ferguson 
 

12 In section 9, page 7, line 10, leave out first <to> 
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Patricia Ferguson 
 

13 In section 9, page 7, line 15, at end insert <in respect of work instructed after the relevant date.> 

Section 10 

Patricia Ferguson 
 

14 In section 10, page 8, line 2, leave out <or buildings> 

Section 12 

Patricia Ferguson 
 

32* In section 12, page 9, line 10, leave out from <(without> to end of line 11 

Patricia Ferguson 
 

15 In section 12, page 9, line 16, at end insert— 

<(5A) Where— 

(a) an offence under subsection (1) has been committed by a body corporate or a 
Scottish partnership or other unincorporated association, and 

(b) it is proved that the offence was committed with the consent or connivance of, or 
was attributable to any neglect on the part of— 

(i) a relevant individual, or 

(ii) an individual purporting to act in the capacity of a relevant individual, 

that individual, as well as the body corporate, Scottish partnership or other 
unincorporated association, is guilty of the offence and is liable to be proceeded against 
and punished accordingly. 

(5B) In subsection (5A), “relevant individual” means— 

(a) in relation to a body corporate— 

(i) a director, manager, secretary or other similar officer of the body, 

(ii) where the affairs of the body are managed by its members, a member, 

(b) in relation to a Scottish partnership, a partner, 

(c) in relation to an unincorporated association other than a Scottish partnership, a 
person who is concerned in the management or control of the association.> 

Patricia Ferguson 
 

33* In section 12, page 9, line 21, leave out from <(without> to end of line 22 

Patricia Ferguson 
 

34* In section 12, page 9, line 23, leave out <paragraph (a)(ii)> and insert <subsection (3)(b) and 
paragraph (a)(ii) of this subsection> 
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After section 12 

Patricia Ferguson 
 

16 After section 12, insert— 

<Property factor registered numbers 

Property factor registered numbers 

(1) The Scottish Ministers must allocate a number to each registered property factor (the 
“property factor registered number”). 5 

(2) The property factor registered number may be in such form, consisting of one or more 
sequences of letters or numbers, as the Scottish Ministers may determine. 

(3) A registered property factor must take all reasonable steps to ensure that the property 
factor registered number is included in— 

(a) any document sent to a homeowner, 10 

(b) any other document or communication of such type as the Scottish Ministers may 
by order specify. 

(4) Any person other than a registered property factor who, without reasonable excuse, uses 
a number purporting to be a property factor registered number in any document or 
communication commits an offence. 15 

(5) Subsection (4) does not apply to a person who has been removed from the register under 
section 8(1) until— 

(a) the period within which any appeal under section 11(2) in relation to the removal 
may be made expires (without such an appeal being made), or 

(b) any such appeal is concluded (without the Scottish Ministers being required to 20 
enter the applicant in the register). 

(6) A person guilty of an offence under subsection (4) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale.> 

Patricia Ferguson 
 

16A* As an amendment to amendment 16, line 20, leave out from <(without> to end of line 21 

Patricia Ferguson 
 

16B* As an amendment to amendment 16, line 23, at end insert–– 

<(  ) For the purposes of subsection (5)(b), an appeal is concluded only when–– 

(a) the period within which an appeal under section 11(9) may be made has expired 
without such an appeal being made, or 

(b) any such appeal has been concluded.> 

Section 13 

Patricia Ferguson 
 

17 In section 13, page 10, line 5, at end insert— 
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<(  ) An order under subsection (3)(c) is not to be made unless a draft of the statutory 
instrument containing the order has been laid before, and approved by resolution of, the 
Scottish Parliament.> 

Section 16 

Patricia Ferguson 
 

18 In section 16, page 11, line 22, leave out <or buildings> 

Section 18 

Patricia Ferguson 
 

19 In section 18, page 12, line 26, leave out <(either or both) written or oral> 

Section 21 

Patricia Ferguson 
 

20 In section 21, page 13, line 33, after <made> insert <by summary application> 

Patricia Ferguson 
 

21 In section 21, page 13, line 33, after second <the> insert <president of the> 

Patricia Ferguson 
 

22 In section 21, page 13, line 35, leave out <14> and insert <21> 

Section 25A 

Patricia Ferguson 
 

23 Leave out section 25A 

Section 26 

Patricia Ferguson 
 

24 In section 26, page 16, line 34, at end insert— 

<(  ) An order under subsection (1) is not to be made unless a draft of the statutory instrument 
containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament.> 

Patricia Ferguson 
 

25 In section 26, page 16, line 36, after second <(4),> insert <(Property factor registered 
numbers)(3),> 
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Section 27 

Patricia Ferguson 
 

26 In section 27, page 17, line 18, after <13(3)(c),> insert <26(1),> 

Section 28 

Patricia Ferguson 
 

27 In section 28, page 17, leave out lines 23 to 29 

Patricia Ferguson 
 

28 In section 28, page 17, line 30, leave out from <means> to end of line 38 and insert <has the 
meaning given by section 10(5),> 

Patricia Ferguson 
 

29 In section 28, page 18, leave out lines 7 and 8 

Section 29 

Patricia Ferguson 
 

30 In section 29, page 18, line 18, leave out <29 September 2011> and insert <1 October 2012> 
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SP Bill 51A-G  Session 3 (2011) 

Property Factors (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 3 proceedings, set out in 
the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
 

Groupings of amendments 
 
Note: The time limits indicated are those set out in the timetabling motion to be 
considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 
agreed to, debate on the groups above each line must be concluded by the time 
indicated, although the amendments in those groups may still be moved formally and 
disposed of later in the proceedings.  

 

Group 1: Minor amendments 
1, 31, 3, 12, 14, 32, 33, 34, 16A, 16B, 18, 19 

Group 2: Property factor registered numbers 
2, 10, 16, 25 

Group 3: Provision of updated information 
4, 5, 6, 7, 8, 9 

Group 4: Consequences of refusal to enter in, or removal from, register 
11, 13 

 
Debate to end no later than 15 minutes after proceedings begin 

 

Group 5: Offences under section 12 by bodies corporate etc. 
15 

Group 6: Parliamentary procedure for orders under sections 13 and 26 
17, 24, 26 

Group 7: Appeals – Part 2 
20, 21, 22 
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Group 8: Relationship between Bill and Title Conditions (Scotland) Act 
23, 27, 28, 29 

Group 9: Commencement 
30 
 

Debate to end no later than 30 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 58 Session 3  
 

Meeting of the Parliament 

Thursday 3 March 2011 
 

 
 

Note: (DT) signifies a decision taken at Decision Time. 

Business Motion: Bruce Crawford, on behalf of the Parliamentary Bureau, moved 
S3M-8054—That the Parliament agrees that, during Stage 3 of the Property Factors 
(Scotland) Bill, debate on groups of amendments shall, subject to Rule 9.8.4A, be 
brought to a conclusion by the time limit indicated, that time limit being calculated 
from when the Stage begins and excluding any periods when other business is 
under consideration or when a meeting of the Parliament is suspended (other than a 
suspension following the first division in the Stage being called) or otherwise not in 
progress: 

Groups 1 to 4: 15 minutes 
Groups 5 to 9: 30 minutes. 

The motion was agreed to. 

Property Factors (Scotland) Bill - Stage 3: The Bill was considered at Stage 3. 

The following amendments were agreed to (without division): 1, 2, 31, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 32, 15, 33, 34, 16A, 16B, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29 and 30. 

Property Factors (Scotland) Bill - Stage 3: Patricia Ferguson moved S3M-8029—
That the Parliament agrees that the Property Factors (Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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Property Factors (Scotland) Bill: 
Stage 3 

15:48 
The Deputy Presiding Officer (Trish 

Godman): The next item of business is stage 3 
proceedings on the Property Factors (Scotland) 
Bill. In dealing with amendments, members should 
have the bill as amended at stage 2, the 
marshalled list and the groupings, which the 
Presiding Officer has agreed.  

As usual, there will be a suspension of five 
minutes for the first vote. There will be a voting 
period of one minute for the first division in a 
group. Other divisions will be 30 seconds. 

Section 3—Application for registration 

The Deputy Presiding Officer: Group 1 
concerns minor amendments. Amendment 1, in 
the name of Patricia Ferguson, is grouped with 
amendments 31, 3, 12, 14, 32 to 34, 16A, 16B, 18 
and 19. 

Patricia Ferguson (Glasgow Maryhill) (Lab): 
As you rightly identified, Presiding Officer, group 1 
is about minor amendments. 

Amendment 1 is a drafting amendment that 
ensures that section 3(2)(e) covers land 
maintenance companies. 

The Deputy Presiding Officer: I am sorry, Ms 
Ferguson, could you move your microphone a wee 
bit toward you? 

Patricia Ferguson: Thank you, Presiding 
Officer.  

Amendment 3 is a minor drafting amendment to 
correct a cross-reference in section 5(1), while 
amendment 12 corrects a grammatical error in 
section 9(2)(b). 

Amendments 14, 18 and 19 are drafting 
amendments to ensure consistency with other 
amendments made to the bill at stage 2. 

Manuscript amendments 31, 32, 33 and 16A all 
remove the words: 

“without the Scottish ministers being required to enter 
the applicant in the register”, 

as they are unnecessary within the individual 
subsections referred to in the amendments. In 
each subsection, the conclusion of the appeal is 
the relevant point, regardless of its outcome. 

Amendment 34 is a manuscript amendment that 
amends section 12(6)(b) and provides consistency 
in the definition of when an appeal has been 
concluded at sections 12(3)(b) and 12(6)(a)(ii). 
Amendment 16B is a manuscript amendment that 

amends amendment 16, which is in group 2 and 
which inserts a section on property factor 
registered numbers. Amendment 16B provides a 
definition of when an appeal is concluded under 
subsection (5)(b) of the section that amendment 
16 inserts. 

I move amendment 1. 

The Minister for Housing and Communities 
(Alex Neil): I support this group of amendments, 
all of which are minor tidying and drafting points. 

Amendment 1 agreed to. 

Section 4—Registration 

The Deputy Presiding Officer: Group 2 is on 
property factor registered numbers. Amendment 2, 
in the name of Patricia Ferguson, is grouped with 
amendments 10, 16 and 25. 

Patricia Ferguson: All these amendments 
concern the issue of a number to identify a 
property factor who is registered. Amendment 2 
amends section 4(4) of the bill to ensure that a 
factor‟s previous compliance with the requirements 
to include the registration number in documents or 
communications is a relevant consideration when 
ministers are deciding whether a factor should be 
reregistered. 

Amendment 10 amends section 8(2) to ensure 
that a factor‟s failure to include their registration 
number in documents or communications is also a 
relevant consideration when ministers are deciding 
whether a factor should be removed from the 
register. 

Amendment 16 inserts a new section after 
section 12, providing for the allocation of a register 
number to each registered property factor. A 
registered factor will be under a duty to take all 
reasonable steps to ensure that the number is 
included in documents or other communications 
with home owners. Non-compliance with that duty 
will be a criminal offence. 

Amendment 25 amends section 26(2) to provide 
that ministers‟ functions to make regulations in 
respect of the property factor registration numbers 
cannot be delegated. 

I move amendment 2. 

Alex Neil: I support the amendments, which 
relate to the use of property factor registered 
numbers. Registered factors will be required to 
use their registration number in communications 
with customers and others who ministers specify. 
That will add another element of transparency to 
the registration system. Failing to use the 
registration number in that way will be a relevant 
consideration for registration and deregistration 
decisions. I believe that that is appropriate. 

392



33927  3 MARCH 2011  33928 
 

 

Amendment 2 agreed to. 

Amendment 31 moved—[Patricia Ferguson]—
and agreed to. 

Section 5—Section 4: considerations 

Amendment 3 moved—[Patricia Ferguson]—
and agreed to. 

Section 7—Duty of responsible person to 
provide information 

The Deputy Presiding Officer: Group 3 is on 
the provision of updated information. Amendment 
4, in the name of Patricia Ferguson, is grouped 
with amendments 5 to 9. 

Patricia Ferguson: Amendment 4 amends 
section 7(2) to clarify the factor‟s continuing duty 
to provide updated information as soon as 
practicable after a change occurs to the 
information provided in the application for 
registration under sections 3(2)(a) to (d). 
Examples of such details are the factor‟s name, 
business address, company status and the name 
of the senior officer. That specifically excludes 
information about updates to the full portfolio list of 
managed properties as provided under section 
3(2)(e), which is subject to what I hope is a more 
proportionate duty by virtue of amendment 5. 

Amendment 5 inserts new section 7(2A), which 
provides for a new duty to provide information 
about updates to the portfolio list of managed 
properties under section 3(2)(e) on an annual 
basis and no later than three months after the end 
of each financial year. Moreover, in the event that 
there has been no change to that information, the 
factor will still be required to confirm that that is the 
case. 

Amendments 6, 7 and 9 are consequential to 
amendment 5. Amendment 8 inserts new section 
7(5)(a) so that providing false details in relation to 
both portfolio updates and other updates under 
section 7 is an offence. That provides consistency 
with section 3(6). 

I move amendment 4. 

Alex Neil: I support the amendments. In the 
stage 1 debate I said that a requirement for a 
factor to send in updates every time that there was 
a change in their portfolio of managed properties 
would be unnecessarily onerous. The 
amendments remove that requirement and replace 
it with a more proportionate requirement on 
property factors to provide updated portfolio 
information to the Scottish ministers on an annual 
basis. It is my view that an annual update of a 
factor‟s portfolio list of managed properties is 
sufficient and not too burdensome a duty. 

Amendment 4 agreed to. 

Amendments 5 to 9 moved—[Patricia 
Ferguson]—and agreed to. 

Section 8—Removal from register 

Amendment 10 moved—[Patricia Ferguson]—
and agreed to. 

Section 9—Effect of refusal to enter in 
register or removal from register 

The Deputy Presiding Officer: Group 4 is on 
the consequences of refusal to enter in, or 
removal from, the register. Amendment 11, in the 
name of Patricia Ferguson, is grouped with 
amendment 13. 

Patricia Ferguson: Amendment 11, which 
amends section 9(2), clarifies that a factor will not 
be able to recover any costs that are incurred in 
respect of work that is instructed after the date of 
their removal from the register and that they will 
not be able to recover any charges that relate to a 
period after that date. 

Amendment 13 amends section 9(2)(c) and is 
consequential to amendment 11. It restricts 
notices of potential liability for costs under a 
tenement management scheme to those arising 
before the date of removal from the register. 

I move amendment 11. 

Alex Neil: I support the amendments. It is 
appropriate that charges for work that is carried 
out after a factor has been de-registered or 
refused entry to the register should not be 
recoverable. However, the amendments recognise 
that work can be instructed before that time and 
that factors should be able to recover the 
associated costs. 

Amendment 11 agreed to. 

Amendments 12 and 13 moved—[Patricia 
Ferguson]—and agreed to. 

Section 10—Section 9: interpretation etc 

Amendment 14 moved—[Patricia Ferguson]—
and agreed to. 

Section 12—Offence of operating as a 
property factor without registration 

Amendment 32 moved—[Patricia Ferguson]—
and agreed to. 

The Deputy Presiding Officer: Group 5 is on 
offences under section 12 by bodies corporate et 
cetera. Amendment 15, in the name of Patricia 
Ferguson, is the only amendment in the group. 

Patricia Ferguson: Amendment 15 deals with 
the application of offence provisions under section 
12 in relation to corporate bodies. Although the 
amendment is technical in nature, it is important to 
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clarify in the bill how those offence provisions 
should apply to corporate bodies, which are, after 
all, likely to account for most—if not all—property 
factors. 

I move amendment 15. 

Alex Neil: I support amendment 15, which 
ensures parity of treatment between property 
factors that operate as sole traders and those that 
operate as corporate bodies. That is important, as 
the majority of property factors are likely to have 
corporate or partnership status. 

Amendment 15 agreed to. 

Amendments 33 and 34 moved—[Patricia 
Ferguson]—and agreed to. 

After section 12 

Amendment 16 moved—[Patricia Ferguson]. 

Amendments 16A and 16B moved—[Patricia 
Ferguson]—and agreed to. 

Amendment 16, as amended, agreed to. 

Section 13—Code of conduct 

16:00 
The Deputy Presiding Officer: Group 6 is on 

parliamentary procedure for orders under sections 
13 and 26. Amendment 17, in the name of Patricia 
Ferguson, is grouped with amendments 24 and 
26.  

Patricia Ferguson: The amendments in this 
group were suggested by the Subordinate 
Legislation Committee. Amendment 17 amends 
section 13(3), recognising the legal effect of the 
code of conduct by requiring the order-making 
power in section 13 to be subject to affirmative 
procedure.  

Amendment 24 is an amendment to section 
26(1) and recognises the significance of the power 
in section 26 to delegate functions under the bill by 
making the delegated power subject to affirmative 
procedure also. 

Amendment 26 is an amendment to section 
27(3) and is consequential to amendment 24. 

I move amendment 17. 

Alex Neil: I support the amendments. I agree 
with the assessment of the Subordinate 
Legislation Committee that any exercise of the 
power of the Scottish ministers to delegate their 
functions under the bill would be a significant 
matter and should, therefore, require approval by 
the Parliament.  

Amendment 17 agreed to.  

Section 16—Application to homeowner 
housing panel 

Amendment 18 moved—[Patricia Ferguson]—
and agreed to. 

Section 18—Determination by homeowner 
housing committee 

Amendment 19 moved—[Patricia Ferguson]—
and agreed to. 

Section 21—Appeals  

The Deputy Presiding Officer: Group 7 is on 
appeals—part 2. Amendment 20, in the name of 
Patricia Ferguson, is grouped with amendments 
21 and 22.  

Patricia Ferguson: Amendment 20 amends 
section 21(1) to clarify that any appeals to the 
sheriff under section 21 would be by summary 
application. The amendment will ensure 
consistency with appeals under section 11(8).  

Amendment 21 amends section 21(1) to clarify 
that appeals to the sheriff under section 21 are in 
relation to decisions that are taken by the 
president of the panel rather than the panel itself. 

Amendment 22 amends section 21(2) so that 
the periods in which appeals may be made is 21 
days rather than 14 days. Again, that will provide 
consistency with section 11(2). 

I move amendment 20. 

Alex Neil: I support the amendments, which 
relate to the new form of dispute resolution that is 
established under part 2. 

Amendment 20 agreed to. 

Amendments 21 and 22 moved—[Patricia 
Ferguson]—and agreed to. 

Section 25A—Amendments to Title 
Conditions (Scotland) Act 2003 

The Presiding Officer (Alex Fergusson): 
Group 8 is on the relationship between the bill and 
the Title Conditions (Scotland) Act 2003. 
Amendment 23, in the name of Patricia Ferguson, 
is grouped with amendments 27 to 29. 

Patricia Ferguson: Amendment 23 removes 
section 25A. The Government‟s intention is to use 
the power under section 26A to make ancillary 
provision to cover matters such as the 
appointment of new factors following 
deregistration and to make provision generally for 
the interaction of the bill with the Title Conditions 
(Scotland) Act 2003. I support that intention. 

Amendments 27 and 29 are consequential to 
amendment 28, and amendment 28 contains 
further amendments to section 28, to remove 
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unnecessary definitions of “homeowner” and 
“land”. On the definition of homeowner, the 
amendment will result in a cross-reference to the 
existing definition in section 10(5), which covers all 
types of property factors who fall within the 
definition in section 2(1). The removal of the 
definition of land is consequential to the amended 
definition of homeowner. 

I move amendment 23. 

Alex Neil: I support the amendments, which are 
technical in nature. They make important drafting 
points to clarify the relationship of the bill to the 
2003 act and correct the fact that there are two 
different definitions of homeowner in the bill. 

Amendment 23 agreed to. 

Section 26—Delegation of functions 

Amendments 24 and 25 moved—[Patricia 
Ferguson]—and agreed to. 

Section 27—Orders and regulations 

Amendment 26 moved—[Patricia Ferguson]—
and agreed to. 

Section 28—Interpretation 

Amendments 27 to 29 moved—[Patricia 
Ferguson]—and agreed to. 

Section 29—Short title and commencement 

The Presiding Officer: Group 9 is on 
commencement. Amendment 30, in the name of 
Patricia Ferguson, is the only amendment in the 
group. 

Patricia Ferguson: Amendment 30 will amend 
section 29(2) to provide that the bill, other than 
part 3, should commence generally on 1 October 
2012 or such earlier date as the Scottish ministers 
may by order appoint. By virtue of section 29(2A), 
as inserted at stage 2, part 3 of the bill will 
commence on the day after the day on which the 
bill receives royal assent. 

I move amendment 30. 

Alex Neil: I support amendment 30, which will 
allow an additional 12 months until 1 October 2012 
for the commencement of parts 1 and 2 of the bill. 
The establishment of a register of property factors 
and a new form of dispute resolution between 
home owners and factors will require careful 
implementation. Moving the final date for the 
commencement of the provisions to 1 October 
2012 will give the Scottish Government and key 
stakeholders time to carry out the necessary 
implementation work. 

Amendment 30 agreed to. 

The Presiding Officer: That ends consideration 
of amendments. 
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Property Factors (Scotland) Bill 
The Presiding Officer (Alex Fergusson): The 

next item of business is a debate on motion S3M-
8029, in the name of Patricia Ferguson, on the 
Property Factors (Scotland) Bill. 

16:06 
Patricia Ferguson (Glasgow Maryhill) (Lab): 

If members pass the bill at 5 o‟clock, we will put 
rogue factors on notice. This legislature will have 
told them that the clock is ticking and that they 
must change if they want to continue to operate. 

The bill that we are considering recognises the 
plight of people who have suffered at the hands of 
unscrupulous factors. Those people have been 
identified during the consultation on the bill and 
recognised by the Office of Fair Trading in its 
report “Property managers in Scotland: A market 
study”, and such people have come to our 
surgeries. In short, we are talking about people 
who have looked to Parliament for help, because it 
can be found nowhere else. 

It has often been put to me that rogue factors 
are a problem only in Glasgow and the west of 
Scotland, but that is not the case, and nor is the 
problem confined to tenemental properties. Rogue 
factors are a problem throughout Scotland and—if 
my postbag is anything to go by—the problem is 
growing. 

Ken Macintosh (Eastwood) (Lab): I offer 
thanks to Patricia Ferguson—not just my personal 
thanks, but thanks on behalf of the hundreds of 
retirement home owners in East Renfrewshire and 
beyond who have greatly welcomed the bill and 
the ability that it will give them to reverse the 
relationship, which is often a bullying one, 
between factors and management companies and 
residents. 

I have a specific question. I know that the bill 
was not able to go as far as some of us would 
have liked in dealing with land maintenance 
companies such as Greenbelt Group Ltd, but can 
the member reassure me that there is some 
comfort and support in the bill for residents and 
home owners who wrestle with the behaviour of 
such companies? 

Patricia Ferguson: I thank Ken Macintosh for 
his kind words, and I can give him that assurance. 
I will deal with that matter in more detail a little 
later. To be clear, the definition of a property factor 
that is contained in the bill includes housing 
associations and local authorities. It also includes 
land management companies. As I have said, I will 
say a little bit more about them later. 

I have long been convinced that we need a 
regulatory framework as opposed to a voluntary 

accreditation scheme, and I felt for a long time that 
I was fighting a losing battle in trying to persuade 
others that legislation was needed. Therefore, I 
am genuinely delighted that the Scottish 
Government has come around to that point of view 
and is now so supportive of the bill. I am also 
grateful to the members of the Local Government 
and Communities Committee, who listened to the 
evidence with great care and whose stage 1 report 
concluded that legislation was required. 
Consequently, the bill will require all factors to be 
registered. 

Part 1 of the bill relates to registration. It 
provides for the establishment of a register, the 
procedures for registration, removal from the 
register and the enforcement of the requirement to 
register and, importantly, it provides for a code of 
conduct for property factors. 

Part 2 creates a form of dispute resolution that 
will task the existing private rented housing panel 
with the job of dealing with complaints from home 
owners who believe that their factor has not 
honoured their contract or has not complied with 
the factors code of conduct. In certain 
circumstances, it will also be possible for factors to 
be deregistered, but only after a thorough appeals 
process has either been exhausted or waived. 

Part 3 of the bill includes miscellaneous and 
general provisions. 

A little while ago, I indicated to Ken Macintosh 
and members in the chamber that I would return to 
the issue of land management companies. I am 
pleased that we have been able to include land 
management companies in the definition of 
property factors and that consequently, many 
provisions in the bill will also apply in situations in 
which a land management company has been 
sold land but also has an agreement that allows 
that company to charge adjacent owners for the 
maintenance of common parts. 

So that I could respond to comments that were 
made in the stage 1 report, I lodged amendments 
that would have given more rights to owners who 
were in such situations. The committee was not 
minded to support those amendments and, in 
retrospect, that was the right decision. This is an 
extremely complicated area of the law. More 
discussion is undoubtedly required, and more 
consideration needs to be given to that situation, 
and to the situation that might arise, so that we 
can ensure that any remedy does not also have 
unintended consequences. I welcome the 
Government‟s decision to consult on the issue and 
I look forward to reading the responses. 

My only remaining disappointment—it is a small 
one—concerns the commencement date. I 
understand and accept that work requires to be 
done to make the bill‟s provisions effective and I 
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am pleased that the Government has conceded 
the principle of a commencement date appearing 
on the face of the bill. However, I sincerely hope 
that whichever party or parties form the next 
Government will find it to be possible to introduce 
the bill‟s provisions before 1 October 2012. 

In my closing speech this afternoon, I hope to 
have time to thank the many people who have 
helped to get the Property Factors (Scotland) Bill 
to this point. Meanwhile, I commend it to the 
Parliament. 

I move, 
That the Parliament agrees that the Property Factors 

(Scotland) Bill be passed. 

16:12 
The Minister for Housing and Communities 

(Alex Neil): I welcome the progress that has been 
made on the bill and all the hard work that has 
gone in to getting it to stage 3. If I may, I will pay 
particular tribute to my officials, who have worked 
closely with Patricia Ferguson, particularly on the 
final amendments that we have unanimously 
agreed today. 

The Scottish Government has always 
recognised the need for action to improve the 
residential property and land management 
industry. At earlier stages of parliamentary scrutiny 
of the bill, I highlighted a number of issues that I 
felt should be addressed if the bill is to be as 
effective as we all want it to be. Many of those 
issues have been addressed, often as a result of 
productive collaboration between the member in 
charge and the Scottish Government. 

I noted three principal challenges in the bill as it 
was originally drafted. The first was the definition 
of a property factor and who is or is not covered by 
that. The second was the consequences for home 
owners if a factor is deregistered. The third was 
the creation of an accessible and effective dispute 
resolution system. 

Through dialogue and co-operation, we have 
fixed most of the problems with the definition to 
make it clear, for example, that landowning land 
maintenance companies are included and are 
covered by the bill‟s provisions. That is the clear 
policy intention of the member in charge of the bill, 
and the Scottish Government fully supports it. 

The consequences for home owners if a factor 
is deregistered might be complicated. Section 
9(2)(b) makes some provision for the appointment 
of new factors. In addition, ministers might have to 
make ancillary provision using powers under 
section 26A. Ancillary provision could cover such 
matters as the consequences of deregistering a 
landowning land maintenance company, and the 

interaction between this legislation and the Title 
Conditions (Scotland) Act 2003. 

Part 2 of the bill deals with dispute resolution, 
and my original view was that compulsory 
membership by factors of, for example, an 
ombudsman system, was a more appropriate 
means of delivering an accessible form of third-
party redress for the consumer. However, during 
the stage 1 debate, it became obvious that the 
majority of members were in favour of the home 
owner housing panel that the bill proposed. I am 
happy that, at stage 2, the Government was able 
to introduce an amendment that would allow some 
of the costs of running the panel to be recovered 
from the industry rather than the entire burden 
being placed on the taxpayer. 

I would like to touch on one further issue that 
was raised at earlier stages of the bill. The bill 
requires factors that apply for registration to 
provide details of the portfolio of properties that 
they manage. Some industry representatives 
asked for the information to remain unpublished. 
Section 1(2) requires the register to be open to 
public inspection, and the Government supports 
that transparency. However, there is no 
requirement in the bill to provide commercially 
sensitive information, such as the pricing of 
services. 

If Parliament votes to pass the bill today, so 
begins the significant challenge of implementing 
all its provisions by 1 October 2012. At the bill‟s 
introduction, the member in charge included 29 
September 2011 as the date by which all 
provisions should be in force. Although it is not 
general practice to provide that an act will 
commence on a specified date, we sought a 
solution that would establish a more realistic 
timescale for implementation of parts 1 and 2 of 
the bill. Given the work that will be involved, 
implementation by 1 October 2012 still represents 
a major challenge—we should not underestimate 
the scale of it if we want to implement the 
legislation as effectively and efficiently as possible. 

The Scottish Government is committed to 
beginning work immediately on implementing the 
provisions of the bill, if it is passed. I see four main 
strands of work as being needed: first, setting up 
and making operational the registration scheme; 
secondly, preparing, consulting on, laying before 
Parliament and bringing into force the new code of 
conduct; thirdly, preparing secondary legislation; 
and fourthly—and crucially—preparing the current 
private rented housing panel to take on its 
considerably expanded new role as the home 
owner housing panel. There will be many other 
tasks as well: although perhaps they will be 
smaller individually, they will be significant when 
they are considered in the round. Taken together, 
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those pieces of work will make full implementation 
by October 2012 no mean feat. 

A number of people have asked for clarification 
of how the bill will affect land maintenance 
companies and, in particular, Greenbelt. It is 
useful for me to spell out for the record exactly 
what the position will be. The Government has 
taken action in relation to land maintenance 
companies. The work on the Government‟s 
voluntary accreditation scheme included land 
maintenance companies, and we have worked 
with the member in charge of the bill to ensure that 
the definition of property factor properly covers 
land maintenance companies. We have told 
companies about the complaints that we have 
received, and we have asked them to deal with 
them. 

Finally, as I have mentioned, we will shortly 
issue a consultation, which will cover switching of 
land maintenance companies and will ask whether 
more information can be provided to prospective 
home owners on potential land maintenance 
obligations. 

The Presiding Officer: I must hurry you, 
minister. 

Alex Neil: To conclude, I recognise the impact 
of property management services on so many 
people‟s lives across Scotland. Action to improve 
industry practice and to raise standards of 
customer service is to be warmly welcomed. The 
Government will whole-heartedly support the bill at 
decision time. 

16:18 
Mary Mulligan (Linlithgow) (Lab): This is one 

of those debates that we can all feel proud of 
taking part in. 

Let me start by congratulating Patricia Ferguson 
on all the work that she has done in bringing the 
Property Factors (Scotland) Bill to completion. She 
has acknowledged the support that she has 
received from others, including Mike Dailly and the 
non-Executive bills unit, but I think that everyone 
would agree that without Patricia Ferguson‟s 
determination and drive we would not be where 
we are today. 

I congratulate the minister—he has been 
particularly amenable on this occasion—and I 
commend my fellow committee members. I am 
aware that they treated the bill with due diligence 
and were determined to ensure that we have 
legislation that delivers the measures that 
evidence shows are needed. 

Like many other members, I knew that factoring 
was a problem because of the number of 
constituents who contacted me. I have tried to 

resolve their problems, but I must admit that that 
has been with variable success. 

In my constituency, it is mainly new flatted 
properties and open spaces on new developments 
that are factored. When I issued a questionnaire 
last summer, I expected to get a response, but 
how big a response I got surprised even me. The 
issues that were raised were the ones that we 
have all heard about during the passage of the bill: 
people were not made aware that they had a 
factor until they had bought the property and, in 
most cases, had moved in; they did not know how 
much it would cost until they received a bill; they 
did not understand what exactly they were paying 
for and, sometimes, what was still their 
responsibility; and finally—and crucially—when 
they raised complaints it was difficult to resolve 
them to everyone‟s satisfaction. 

Let me be fair to the factors and point out that 
there were times when people just did not want to 
pay. That is not fair to either the factors or the 
other residents who do pay. 

I feel that the bill that we are, I hope, about to 
pass will address those issues. First, as we have 
heard, it introduces registration of property factors 
and provides a definition of a property factor. I am 
pleased that, as we have heard, landowning 
factors will be included. That is the right way to go. 

The bill also provides for the introduction of a 
code of conduct, which I also fully support 
because it is important that standards are set and 
that they are as transparent as possible to 
everyone involved. 

Crucially, the bill also provides for a way of 
resolving disputes. I know that, as the minister 
mentioned, early on in the process there were a 
variety of views as to how disputes should be 
resolved, but I think that we gave enough time and 
deliberation to the matter before reaching our 
conclusion. It is important that there is an easily 
understood process of dispute resolution and that, 
as was said during the stage 1 debate, the 
outcome of the process is enforced. 

Being ever the optimist, I believe that if people 
behave reasonably, most disputes can be 
resolved. However, I acknowledge that people do 
not always behave reasonably, so it is correct that 
residents can have the opportunity to change their 
factor if that is necessary. The system to enable 
that to happen needs to be as simple and 
straightforward as possible. 

I am sure that there are other points that I 
should have made; I will try to address those in my 
winding-up speech. 

398



33939  3 MARCH 2011  33940 
 

 

16:22 
Alex Johnstone (North East Scotland) (Con): 

I believe that the Property Factors (Scotland) Bill 
will bring genuine benefits to a range of people. I 
get the impression from what I heard from Patricia 
Ferguson that it is one of those bills that was 
brought in to deal with a specific issue and after it 
had been introduced we found that there were 
new issues to deal with. That is how I came to the 
bill. 

As members may know, I came to the Local 
Government and Communities Committee halfway 
through the process and I also came to the 
committee with a concern, from my area, about 
the management of green space. It was only after 
I became familiar with the process that I became 
fully familiar with the problems that the bill was 
originally meant to deal with. I am afraid that, as 
we all know, there is a problem with rogue factors 
in Scotland. It is an industry that is—we might 
generously be tempted to say—by and large 
populated by people who do what they say and 
charge for what they actually do, but there are 
businesses in Scotland that have been contracted 
to carry out the work and have not done as we 
hoped they might. 

My experience comes from the north-east. By 
and large, the problem there has been associated 
with the change in the planning requirements to 
provide more green space within developments. 
That green space requires to be managed by 
someone. As the area of the green space 
increased, local authorities were less keen to 
become involved and, more important, developers 
were less keen to pay local authorities to do the 
job. 

The advent of the green space management 
company—the land maintenance company—was 
something that came to me, in my postbag, with a 
thump as the activities of such companies on 
different estates in the Aberdeen area and south 
towards Laurencekirk within my home range 
resulted in a series of complaints from people who 
were unaware that they had signed up to 
commitments, were dissatisfied with the service 
that was being provided for them and wished to 
change their arrangements but could not find a 
way to do that. 

The bill shines a light into that area and offers 
an opportunity for many people to get out of the 
difficult situations in which they find themselves. 
Part 1 requires the registration of property factors. 
By establishing a register of factors, we will be 
able to define who is doing their job and who is not 
and, once that is defined, we will be able to 
identify them. The bill also defines how factors will 
be registered and identified. Part 2 provides for 
dispute resolution, which is vital given the number 
of disputes. However, the most important aspect is 

that the bill includes not only companies that are 
responsible for maintaining buildings, but land 
management companies. Although I am 
disappointed that we perhaps did not get as far as 
we could on that, I welcome the fact that the 
Government will continue to consult on the issue. 

The bill has become relatively complex, as it has 
been amended several times to ensure that we 
cover every possible eventuality. The danger is 
that someone might be able to slip through the 
net. I hope that we have put together legislation 
that will not allow that to happen. However, let us 
always be vigilant. I, too, am disappointed that the 
legislation might not be fully commenced until 
October 2012, but I accept the minister‟s 
reassurances that we should get the process right 
and that that is more important than doing it 
quickly. The minister said that there is a significant 
challenge, and I believe that. 

I pay tribute to Patricia Ferguson for her work on 
the bill. I thank the minister for his support, which 
has ensured that although we each arrived at our 
position today through different routes, we now all 
agree about the process that we have gone 
through. I hope that many of the people who have 
written to me to complain about things that can be 
dealt with through the bill will find satisfaction in 
the not-too-distant future. 

16:27 
Jim Tolson (Dunfermline West) (LD): I, too, 

thank Patricia Ferguson for bringing the bill to the 
Parliament. Its passage will no doubt bring a great 
deal of relief to the many people throughout 
Scotland who are in dispute with their factoring 
company. When we debated the bill at stage 1, on 
8 December, I mentioned that in a number of 
areas, the details needed to be considered more 
closely if residents‟ concerns were to be 
overcome. Now that we have made amendments 
at stages 2 and 3, I feel that we have reached a 
workable solution that will provide the required 
dispute resolution process. Given the on-going 
need for dispute resolution with factors, the Liberal 
Democrats will support Patricia Ferguson‟s bill at 
decision time. 

As members have said, the bill has not been 
easy to work through. It was fraught with 
problems, but it sought to overcome major 
problems for a growing number of residents in 
tenemental properties and those who share public 
open spaces. In fact, a constituent brought a new 
case to me just last week. The need for dispute 
resolution is an ever-increasing problem, as 
Patricia Ferguson outlined. The bill, when enacted, 
will be part of the solution. However, if the growth 
of the problem is to be halted, other legislative 
solutions will be required. 
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Problems with shared accommodation, such as 
those relating to the maintenance and insurance of 
communal stairwells, are at the heart of the issue. 
For me and many other members, the problem 
with factors relates to their maintenance—or lack 
of maintenance—of public open spaces in new 
developments. Those spaces are often not kept to 
the standards that are required. Factoring 
companies introduce a range of charges that 
bewilder and anger residents, and some residents 
withhold their on-going payments. Disputes 
therefore arise that often come to the attention of 
elected members. 

Personally, I would like a return to the situation 
in which developers were required, through 
planning conditions, to ensure maintenance of 
such areas in perpetuity, either with a local 
authority or through a bond that allowed factoring 
operations. However, that issue will require 
significant work, and I am keen to return to it in the 
fourth session of Parliament. 

As well as the measures on dispute resolution, 
the other main provision in the bill is that on 
registration of property factors. The industry has 
hitherto been poorly regulated and sometimes 
poorly performing. I certainly get a large volume of 
complaints from constituents on that. With 
registration will come regulation. Factoring 
companies that do a good value-for-money job for 
residents have nothing to fear from the bill. 
However, those that continually come to the 
attention of MSPs due to poor performance, 
irregular bills and an unwillingness to engage 
reasonably with their customers should be put on 
a warning. The bill will help to ensure that they 
either do a decent job or face being put out of 
business. 

I again commend Patricia Ferguson for bringing 
the bill to the Parliament—as well as her staff and 
parliamentary officials, who worked tirelessly to 
ensure that it was fit for purpose. I also 
acknowledge the minister‟s commitment to 
working constructively with Ms Ferguson on the 
bill. 

I believe that we have a good bill, which will go 
a long way towards ensuring that the many people 
who have been adversely affected by poorly 
performing factoring companies have some rights 
of recourse when things go wrong. The Liberal 
Democrats are therefore happy to give their 
support to the bill at stage 3. 

The Presiding Officer: Due to the rapid 
consideration of amendments earlier, I am pleased 
that we now have room for two speakers in open 
debate. I call Bob Doris, to be followed by Malcolm 
Chisholm. 

16:31 
Bob Doris (Glasgow) (SNP): As I did at stage 

1, I put on record my thanks to fellow committee 
members, the clerks and everyone who gave 
evidence to our committee during the scrutiny 
process. In particular, I put on record my thanks to 
Patricia Ferguson, the member who has driven the 
bill forward, and the Minister for Housing and 
Communities, Alex Neil, for the way in which they 
have conducted themselves, in particular at stage 
2, when the bill was improved in a positive fashion, 
with partnership between the Government and the 
member in charge. This afternoon, at stage 3, 
Patricia Ferguson‟s amendments have once again 
involved working constructively with the 
Government to make the bill as good and 
watertight as it can be. That is to be welcomed. 

There has been such consensus on the policy 
intention behind the bill that a feeling of déjà vu 
will arise during this afternoon‟s debate, as certain 
themes will come up again and again. Given the 
level of consensus, it is puzzling why new 
legislation has taken so long to reach the statute 
book—as it will, I hope—as Patricia Ferguson said 
in her opening speech. 

I want to use the short time that is available to 
me to mention a few of the strengths of the bill. 
The bill will do a number of things. Rogue factors 
will now have a choice: they will need to shape up 
or they will have to ship out. I know from my 
constituency casework that many people who 
approach me with factoring issues are factored by 
social landlords, with the Glasgow Housing 
Association, in particular, featuring among the 
complaints that I receive. It is vital that social 
landlords, as factors, are covered by the bill. 

There are drivers to achieve change in the bill. 
Under section 12, factors that fail to register as 
such can be fined £5,000. Under section 9, factors 
that are deregistered or that fail to register will not 
be able to recover charges and costs that they 
have levied or incurred from owner-occupiers. I 
note the partnership working, once more, on 
amendment 11 earlier this afternoon, which allows 
for the on-going recovery of costs for actual works 
that have taken place. That sums up the way in 
which the bill has progressed through the 
parliamentary process. 

The powerful sanctions that are contained in the 
bill should mean that cowboy factors will leave the 
business and that others will drive up their 
standards. Driving up standards is indeed an 
important issue. Most factors are not bad factors. 
They might be complacent or sloppy, but they are 
not necessarily bad. We must shine a light on 
better customer service, which has perhaps been 
neglected by many a factor in taking their core 
business for granted. They should not do that. 
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I note that deregistration is viewed as a last 
resort under the bill. That relates to driving up 
standards, rather than driving people out of the 
sector. We have now opted for a private rented 
housing panel and private rented housing 
committee over the alternatives that were 
presented. The future will show whether or not that 
is the right decision, but let us monitor the 
mechanism and get it right. The principle that 
underpins it is the idea of mediation and 
negotiation before escalation and deregistration. It 
is about factor and consumer working together to 
reach a positive solution that makes everyone 
happy. 

There is a responsibility, within that, on home 
owners. I am able to help out nearly every home 
owner who comes to me raising issues about 
factors, but there are always one or two people 
who are simply unwilling to pay, and who will use 
any procedure to avoid paying. We have to ensure 
that a bureaucracy of the non-paying is not 
created under the bill. I am sure that early 
monitoring of the bill‟s implementation will be most 
welcome in that regard. 

I want to finish by talking about one final group, 
who I mentioned at stage 1: those who get factors‟ 
bills and cannot pay. I seek not to make a party-
political point but merely to state on record that 
there are many people who bought their properties 
under right-to-buy legislation in the 1980s and who 
now receive huge factoring bills, but who could 
never afford to maintain their properties. Those 
people must be assisted in meeting their 
responsibilities to make repairs on their properties. 

I commend the bill to the chamber. 

16:35 
Malcolm Chisholm (Edinburgh North and 

Leith) (Lab): I congratulate Patricia Ferguson on 
successfully piloting this important bill through 
Parliament. 

I know that factoring has been a long-standing 
issue in Glasgow, which is no doubt why Patricia 
Ferguson has taken an interest in it for so long, 
but it is a far more recent issue in Edinburgh. 
Although the city‟s traditional tenements have not 
had factors, the new-build properties do. It is now 
a massive issue in my constituency, and I have 
had many meetings about it, most recently this 
week about insurance, which is certainly one of 
the issues that require to be dealt with in the code 
of conduct. 

Sometimes factors have legitimate grievances—
for example, if people do not pay when they 
should—and I am pleased that there is something 
in the Private Rented Housing (Scotland) Bill that 
will help factors in that regard. More often, 
however, it is the residents who have the 

grievances, which is why the hundreds of 
residents in my constituency whom I have 
consulted about the bill overwhelmingly support it. 

I have come to believe that this is not a matter 
of a few rogue factors; it is about the systemic 
problems related to the lack of regulation and the 
lack of required standards, which are the precise 
issues that the bill  addresses. Today marks the 
end of part 1, but there is still a great deal to do. 
Alex Neil spoke about the tasks ahead of us, but 
the most important task is to formulate a strong 
code of conduct. I am pleased, therefore, that 
amendment 17 was agreed to today, as it requires 
the code to be brought to the Parliament under the 
affirmative resolution procedure. 

The code of conduct is dealt with in section 13 
of the bill. I mentioned in committee a slight 
concern with regard to the words “minimum 
standards”. I did not lodge an amendment, 
because I think that the wording is adequate; what 
concerns me is the connotation that some 
people—including, at times, the Government—put 
on the word “minimum”. 

Some have suggested that the word “minimum” 
means that the standards cannot be very 
demanding, and it has even been submitted that 
those standards that have already been consulted 
on as part of the voluntary accreditation scheme a 
few months ago would not be suitable as 
“minimum standards”. I strongly disagree. 
“Minimum” means what it says: those are the 
required standards below which factors cannot 
operate, but on which they can build further. The 
standards that formed part of the voluntary 
process are a good starting point for further work 
on the code of conduct, but there must be genuine 
consultation so that residents can have an input 
into the final form of the code. 

The success of the bill will be determined by the 
effectiveness and rigour of the code of conduct. If I 
am re-elected to the Parliament, I will pay a great 
deal of attention to that issue in the coming 
months. 

One other important matter that needs to be 
further addressed is the issue of switching, which 
relates to the Title Conditions (Scotland) Act 2003. 
The committee recommended that the 
Government should commission further research 
on that and I hope that whoever forms the new 
Government will do so in the not-too-distant future. 

Today is the end of the beginning, but it is a 
very important beginning, for which I once again 
thank Patricia Ferguson. 

16:39 
Robert Brown (Glasgow) (LD): I join others in 

congratulating Patricia Ferguson on bringing the 
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bill to a conclusion. It is important, but she will 
recognise that it is part of a wider panoply of bills 
and legislation on problems that stretch across 
landlords, factors, tenants, houses in multiple 
occupation and a series of interconnected matters 
that are extremely difficult to disentangle in 
particular situations and which relate to absentee 
landlords, who are increasingly prevalent in the 
current economic climate. 

The bill is needed for several reasons, which are 
summarised in the Consumer Focus Scotland 
briefing that has been circulated. It talks about a 
lack of information and says that customers are 
dissatisfied with information about fees and 
services. I echo Bob Doris‟s point that such 
issues, among others, sometimes apply to 
Glasgow Housing Association and other bodies, 
too. The briefing also refers to the significant issue 
of difficulty in arranging repairs, value for money, 
dissatisfaction with service quality and poor 
complaints handling. All those factors have been 
part of the issue with factors—that is a pun, but 
never mind—and with property management. 

The way forward must be to use the compulsory 
framework that we now have on a carrot-and-stick 
basis. That involves the code, bringing up 
standards, vigorously enforcing the act when it 
comes into force, the practice that factors adopt 
under the accreditation scheme and all that goes 
with it and the information that is made available to 
residents about their rights and remedies, which is 
extremely important, as we know from all other 
housing issues. 

Malcolm Chisholm was right to talk about 
systemic problems. Factoring has always had an 
old-fashioned feel about it, although it has moved 
forward from the traditional close situation to land 
management—that often happens with new 
buildings because of new arrangements and new 
conditions that apply. 

Patricia Ferguson asked the rhetorical question 
whether the bill is required. The bill is required. We 
have long since passed the point of recognising 
the problem. As I said in the stage 1 debate, way 
back when I was first elected to the City of 
Glasgow District Council, factoring was a big 
issue. It has continued to be and still is a big issue 
for many people and it affects the quality of the life 
that they can lead. 

Alex Johnstone was right to say that it is 
important to get the arrangements right. We want 
to move forward speedily, but much more 
important is moving forward effectively. 

To balance what has been said, it is worth 
saying that the panoply of issues that we deal with 
shows that the problem is not always the factor. 
Sometimes, factors are underfunded and the 
funding arrangements are unsatisfactory. 

Sometimes, a significant number of people do not 
pay their way. The two aspects can be linked—
residents‟ lack of payment can be caused by 
dissatisfaction with what factors have done or it 
can contribute significantly to what factors cannot 
do. The matter is complex and we need to take it 
forward. 

Good management can sort out many problems 
more effectively. The bill is good and is part of a 
wider package of legislation that the Parliament 
has passed. It will make a significant difference to 
the lives of many people. I enthusiastically urge 
the Parliament to support the bill tonight. 

16:43 
David McLetchie (Edinburgh Pentlands) 

(Con): I was a member of the Local Government 
and Communities Committee when it considered 
the bill for the purpose of preparing a stage 1 
report. However, thanks to my subsequent 
appointment to the Scotland Bill Committee—I will 
refrain from regarding that as an elevation—whose 
work concluded today, thank goodness, I did not 
have the pleasure of participating in the stage 2 
debates in committee and keeping in touch with 
the detailed to-ing and fro-ing that has gone on 
between the minister, his officials and Patricia 
Ferguson, who is the member in charge of the bill. 
For the Conservatives, that task fell to my 
colleague Alex Johnstone, whom I thank for taking 
my place on the committee and for the work that 
he contributed to the bill‟s final stages. 

On the bill‟s principles, I am mindful of our 
debate at the outset about whether the consumer 
and public interest would be best served by a 
voluntary accreditation scheme, which was the 
Government‟s preferred route for some time, or a 
scheme of statutory regulation. My natural 
disposition and that of my Conservative 
colleagues is to prefer the voluntary route, but I 
have to say that all the evidence that was 
presented to the committee by Patricia Ferguson 
and others was highly persuasive of the need for a 
statutory scheme, particularly as the accreditation 
alternative was proceeding at a snail‟s pace and 
did not inspire the least confidence that it would 
address the problems and concerns of the people 
across Scotland, whom we have heard about, who 
are affected by poor standards of property 
factoring and management. 

I am pleased that the issues that were 
highlighted in the committee‟s report and in the 
stage 1 debate, particularly those concerning the 
appropriate mechanism for resolving disputes 
between factors and clients, have been resolved in 
the course of the discussions that have taken 
place. 
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As is evident from the debate so far, the 
measures that the bill proposes enjoy wide 
parliamentary and public support. I am grateful to 
Malcolm Chisholm for highlighting the volume of 
complaints that have been made in our native city 
of Edinburgh, and I agree entirely with him on the 
systemic failures that led to the bill‟s being 
necessary. I could not agree more that minimum 
standards are not necessarily low standards, and 
that it is extremely important that in the next 
parliamentary session careful scrutiny is given to 
the code of conduct that the Government will 
publish to ensure that minimum standards mean 
the high standards that people expect. 

It is self-evident from the volume of complaints 
that members have received that poor standards 
and shady practices by a minority of factors are 
what have driven the Parliament to take such 
action, but I stress that we are talking about a 
minority of factors. The majority do an excellent 
job and their clients are perfectly satisfied with the 
service that they receive. If the bill achieves its 
goal of raising overall standards of service across 
Scotland, that will be to the benefit of the 
responsible members of the property factoring and 
management professions. 

I thank Patricia Ferguson for the tremendous 
amount of work that she has put into the bill‟s 
promotion, in succession to her former colleague, 
Gordon Jackson, and into steering it through the 
parliamentary process. Like others, I also pay 
tribute to the minister, Alex Neil, and his officials 
for their willingness to work with the member to 
bring the bill to this final stage in a shape that 
allows all parties in the Parliament to give it their 
support. 

16:47 
Mary Mulligan: We have had a very good-

natured and positive debate, which reflects well on 
all those who have played a part in the bill‟s 
development. I assure Mr McLetchie that we got 
through stage 2 very amicably, thank you very 
much; I am sure that that had nothing to do with 
him not being there. 

I said in my opening speech that I am pleased 
that landowning factors are to be included in the 
property factors register and the definition, and a 
number of members have picked up on that. Like 
them, I recognise that the nature of land owning 
makes such factors different. I regret the fact that 
the bill will not introduce the final sanction for 
them—that of removing the factor—but I fully 
understand why Patricia Ferguson has not been 
able to take that final step. It would not have been 
right to put the bill at risk. 

I said in the stage 1 debate and I repeat that 
whoever is in government after 5 May should look 

at the consultation that the minister has started 
and, if legislation is necessary, find an early 
opportunity to introduce it. That is Labour‟s 
intention, and I believe that there would be cross-
party support for that. 

I am pleased that Patricia Ferguson and the 
minister were able to come to an agreement on 
when the bill should be enacted. Many people are 
waiting for new legislation to be brought in and it is 
important that we give them a sensible and 
achievable date to look forward to. 

I think that it was Bob Doris who said that there 
is a need for factors. On a number of occasions 
when I have talked to residents about problems 
that they have experienced with factors, they have 
said that they should just do away with them and 
do the job themselves. However, I agree with Bob 
Doris that a good factor can provide a good 
service that allows people to live in their homes in 
an environment that is conducive to all. For that 
reason, it is important that we take this opportunity 
to recognise that there are factors who operate in 
a fair and responsible manner and that we should 
encourage them. Patricia Ferguson reminded us 
that the definition will include not just the private 
sector but local authorities and housing 
associations that factor. I know that we have had 
good experiences with them, which should be 
continued. 

One issue still gives us cause for concern. 
When a factor is not acting responsibly, residents 
will look to switch. We heard compelling evidence 
from witnesses that it is possible to switch but that 
people need to be able to give time to that. People 
do not always want to use their time to do that. 
However, we need to ensure that if switching is 
necessary, it is as easy and accessible as 
possible for people and that, when switching takes 
place, they have options for where to go. 

Patricia Ferguson has pursued this issue for 
many years. I remember visiting her Maryhill 
constituency some years ago to speak at a public 
meeting about it. It may have taken us a while to 
get here but, thanks to her steely determination, 
the people at that meeting will now have a way of 
dealing with any problems. The committee heard 
the evidence and was convinced that the Scottish 
Government‟s proposal for a voluntary scheme did 
not go far enough. The Parliament is right to 
underpin by legislation the definition, the register 
and the code of conduct. I am sure that all our 
constituents will feel reassured by what we are 
doing here today. 

16:51 
Alex Neil: If the bill is passed—I make a guess 

that it will be—it will be a double whammy for the 
Butler-Ferguson household tonight. I am sure that 
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Bill Butler and Patricia Ferguson will be proud of 
each having their bill passed; I congratulate both 
of them on that. I look forward to the day when Mr 
McLetchie is serving on the Scottish 
independence bill committee, rather than just the 
Scotland Bill Committee. 

The Government has long recognised that there 
are concerns about how property management 
services are delivered in Scotland. That is why we 
consulted on a voluntary accreditation scheme to 
drive up standards in the industry and why the 
Government has supported—and, hopefully, 
helped to improve—the bill during its passage 
through Parliament. 

The bill does not solve all the problems, but it is 
a good beginning. We need to consider further the 
issues relating to how owners can, when they are 
dissatisfied, switch or dismiss and replace their 
property factor. The Office of Fair Trading market 
study on property managers in Scotland that was 
published in February 2009 found that only 1 per 
cent of people switch. Given the number of 
complaints that all of us receive, it is clear that the 
law needs to be changed to facilitate switching by 
dissatisfied tenants. That must be on the agenda 
for the new session. 

As I said earlier, in the next few days we will 
issue a consultation on switching land 
maintenance providers. A number of points were 
made on the issue during summing-up speeches. I 
will deal with a couple of those. I say to Mary 
Mulligan that landowning land maintenance 
companies can be deregistered under the bill, but 
ancillary provision may be needed on what 
happens after deregistration. That is another issue 
with which the new consultation that Fergus Ewing 
is leading will deal. We have told Greenbelt, in 
particular, that its invoices should be transparent 
and clear, so that people know what they are 
being charged for. 

As I have said, there will be much to do on 
implementation. I agree with Malcolm Chisholm 
that the draft code of conduct and its 
implementation on a statutory basis are key to the 
success of the bill‟s implementation. I give an 
undertaking to consult extensively on the draft 
code before we bring it to the Parliament for 
approval. 

We will need to establish, as I said earlier, a 
new registration service and consider what 
ancillary provision is required to cover, for 
example, the interrelationship between the bill and 
the Title Conditions (Scotland) Act 2003. We will 
need to establish, too, the dispute resolution 
service. So, there is still much work to be done to 
implement the bill and to introduce additional 
legislation that will be required to enhance this 
area of the law and the housing sector. 

The bill lays down the framework for registration 
and dispute resolution in more general terms. We 
will go into implementation mode after tonight‟s 
vote, I hope. Parliament in the new session will 
need to consider what we can do on land 
maintenance companies once the consultation is 
finished. I have no doubt that additional legislation 
will be needed to cover land maintenance 
companies specifically. 

The bill is a welcome first step. We look forward 
to working with all the key stakeholders in its 
implementation and ensuring that it is a success. 
The litmus test will be whether there is a dramatic 
decline in future years in the number of people 
who come to our surgeries to complain about their 
factors. I hope that there will be a decline because 
they have found a remedy as outlined in the bill. 
That is why the Scottish Government is very 
supportive of the bill. We will do everything that we 
can to ensure not only that we meet the deadline 
for implementation, but that we do it earlier, if 
possible, than is outlined in the bill. 

16:56 
Patricia Ferguson: It is four years since my 

colleague Gordon Jackson first signalled his 
intention to introduce a bill to regulate the factoring 
industry. Unfortunately, he was not returned to 
Parliament in 2007. However, as someone who 
was supportive of his policy intentions, I was 
pleased to be able to take up the issue. What I 
was not prepared for was that my office would be 
inundated with calls and e-mails from people 
looking for help because of problems that they 
were experiencing with their factors. 

I would be the first to say, as others said in the 
debate, that not all factors are bad or uncaring. 
Most factors are assiduous and often continue to 
try to help maintain properties even after that has 
stopped being profitable for them. Being a factor is 
not an easy job. Jim Tolson and Alex Johnstone 
were quite right to identify the intransigence that 
occurs with both homeowners and factors. I hope 
that this debate can help to take that issue 
forward. 

I say to Bob Doris that I, too, hope that the bill 
will not lead to people somehow being encouraged 
not to pay their factoring bill. In fact, the 
homeowner housing panel will not be obliged to 
take up a case if it does not feel that it is relevant. 
That shows that we had thought of that element. 

I believe that the bill will help to root out the 
rascals in the industry and give it the opportunity 
to show that most factors do, indeed, work to high 
standards. I hope that, in time, the bill will help to 
improve the image of the industry; David 
McLetchie made that point. 
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I am grateful to colleagues who have spoken in 
an interesting, if short, debate. I agree with 
Malcolm Chisholm‟s intentions and comments 
around the use of the word “minimum”, but I very 
much hope that minimum does not mean weak. I, 
too, will want to ensure that that is not the case. 
Robert Brown‟s point about the amount of 
legislation that now exists in this area was entirely 
valid. I have said before in the chamber that the 
time has come to consider consolidating much of 
that legislation. Perhaps that work will be done in 
the new parliamentary session. 

I must thank a great many people for their input 
to the bill. I thank the clerks and members of the 
Local Government and Communities Committee 
for their careful consideration of the bill; the staff of 
the non-executive bills unit, particularly Frances 
Bell from the legislation team; and Consumer 
Focus Scotland for its advice. I also thank the 
Minister for Housing and Communities, Alex Neil, 
and his officials for their co-operation and 
assistance, and their invaluable help in framing the 
stage 3 amendments. I thank the staff in my 
constituency office, particularly Chris Kelly, and all 
my staff, who have become very knowledgeable 
about the factoring industry in the past few years; I 
think that they will breathe a huge sigh of relief this 
evening. 

I thank the Evening Times and the Glasgow 
Herald, whose first-class investigative journalism 
helped to demonstrate why the bill is needed. Last 
but certainly not least, I thank Mike Dailly, of 
Govan Law Centre, who not only supported me 
through discussions on the finer points of Scots 
law but supports in the courts, almost daily, the 
victims of some of the most unscrupulous people 
that I have ever come across. 

In previous debates I have given harrowing 
examples of situations in which my constituents 
have found themselves. I do not intend to do that 
now, other than to say that the bill will not come 
soon enough for a constituent of mine, who has 
had an inhibition notice attached to her property 
because of a relatively small debt. I hope that the 
bill ensures that in future there will be fewer 
people in her situation and that people will have 
somewhere to go to have their problem resolved. 
Those people will know that the Scottish 
Parliament made that possible. 

Decision Time 

The next question is, that motion S3M-8029, in 
the name of Patricia Ferguson, on the Property 
Factors (Scotland) Bill, be agreed to. 

Motion agreed to, 

That the Parliament agrees that the Property Factors 
(Scotland) Bill be passed. 

The Presiding Officer: The Property Factors 
(Scotland) Bill is therefore passed. [Applause.] 

In passing those two bills, I think that it is only 
right to draw attention to what I think must be a 
unique circumstance in any Parliament, that is, 
that a husband and wife team have successfully 
taken charge of two members‟ bills and had them 
passed on the same day. [Applause.] On that 
happy note, we conclude decision time. 
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An Act of the Scottish Parliament to establish a register of property factors and require property 
factors to be registered; to make provision in relation to the resolution of disputes between 
homeowners and property factors; and for connected purposes. 
 
 

PART 1 

REGISTRATION OF PROPERTY FACTORS 5 

Establishment of register etc. 

1 Register of property factors 

(1) The Scottish Ministers are to prepare and maintain a register of property factors for the 
purposes of this Part (“the register”). 

(2) The register must be available for public inspection at all reasonable times. 10 

(3) In this Part, “registered” means registered in the register, and “unregistered” means not 
registered in the register.  

 
2 Meaning of “property factor” 

(1) In this Act, “property factor” means–– 

(a) a person who, in the course of that person’s business, manages the common parts 15 
of land owned by two or more other persons and used to any extent for residential 
purposes, 

(b) a local authority or housing association which manages the common parts of land 
used to any extent for residential purposes and owned— 

(i) by two or more other persons, or 20 

(ii) by the local authority or housing association and one or more other person,  

(c) a person who, in the course of that person’s business, manages or maintains land 
which is available for use by the owners of any two or more adjoining or 
neighbouring residential properties (but only where the owners of those properties 
are required by the terms of the title deeds relating to the properties to pay for the 25 
cost of the management or maintenance of that land), and 
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(d) a local authority or housing association which manages or maintains land which is 

available for use by— 

(i) the owners of any two or more adjoining or neighbouring residential 
properties, or 

(ii) the local authority or housing association and the owners of any one or 5 
more such properties, 

 but only where the owners of those properties are required by the terms of the title 
deeds relating to the properties to pay for the cost of the management or 
maintenance of that land. 

(1A) Despite subsection (1), the following are not property factors for the purposes of this 10 
Act— 

(a) a person so far as managing or maintaining land on behalf of the Crown that was 
acquired by virtue of Her Majesty’s prerogative rights in relation to unclaimed or 
ownerless land, 

(b) an owners’ association established by the development management scheme 15 
(within the meaning of the Title Conditions (Scotland) Act 2003 (asp 9)) so far as 
managing or maintaining common parts or land in accordance with the scheme, 

(c) a person so far as managing or maintaining common parts or land on behalf of 
another person who is a property factor in relation to the same common parts or 
land. 20 

(1B) The Scottish Ministers may by order modify either or both of subsections (1) and (1A). 

(1C) An order under subsection (1B) may make such consequential modifications of any 
other provision of this Act as may be necessary or appropriate. 

(1D) An order under subsection (1B) is not to be made unless a draft of the statutory 
instrument containing the order has been laid before, and approved by resolution of, the 25 
Scottish Parliament. 

(2) In this Part— 

“housing association” has the meaning given by section 1 of the Housing 
Associations Act 1985 (c.69),  

“local authority” means a council constituted under section 2 of the Local 30 
Government etc. (Scotland) Act 1994 (c.39). 

 
Registration 

3 Application for registration   

(1) A person who is, or intends to become, a property factor may apply to the Scottish 
Ministers for entry in the register. 35 

(2) An application under subsection (1) must specify–– 

(a) the full name and business address of the person, and if formed and registered 
under the Companies Acts, the company’s registered number,  

(b) whether the person is trading as a sole trader, partnership or company or has some 
other legal status, 40 

410



Property Factors (Scotland) Bill 3 
Part 1—Registration of property factors 
 

(c) where the person is not trading as a sole trader, the full name and business address 
of the individual who holds the most senior position within the management 
structure of the partnership, company or body which is (or is to be) directly 
concerned with the control or governance of the property factor, 

(d) the full name and address of any other person who is (or is to be) directly 5 
concerned with the control or governance of the property factor,  

(e) any dwelling houses, flats or land in relation to which the person acts, or expects 
to act, as a property factor, and 

(f) such other information as the Scottish Ministers may by regulations prescribe.  

(3) An application under subsection (1) must be— 10 

(a) signed by the responsible person, and 

(b) subject to subsection (4), accompanied by such fee as the Scottish Ministers may 
determine. 

(4) Subject to subsection (5), the Scottish Ministers may by regulations prescribe for the 
purposes of subsection (3)(b)–– 15 

(a) fees, 

(b) how fees are to be arrived at,  

(c) cases in which no fee is payable. 

(5) The Scottish Ministers must secure that, taking one financial year with another, the 
income from fees under this section and section 7 does not exceed the total cost incurred 20 
in exercising their functions under this Part.  

(6) A person who, in an application under this section–– 

(a) specifies information which the person knows is false in a material particular, or  

(b) knowingly fails to specify information required by subsection (2),  

is guilty of an offence. 25 

(7) A person guilty of an offence under subsection (6) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

(8) For the purposes of subsection (2)(d) and section 5, persons who are directly concerned 
in the control or governance of a property factor include any person who owns 25% or 
more of the equity in a business which is a property factor. 30 

(9) In this Part, the “responsible person” is— 

(a) where the person making the application under subsection (1) is a sole trader, that 
person, 

(b) in any other case, the person specified in the application by virtue of subsection 
(2)(c). 35 

 
4 Registration  

(1) This section applies where a person makes an application to the Scottish Ministers in 
accordance with section 3. 

(2) In any case where the Scottish Ministers are considering refusing to enter a person in the 
register, they must before doing so— 40 
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(a) give notice to the responsible person that refusal is under consideration, and 

(b) allow the person who made the application under section 3(1) an opportunity to 
make representations to them. 

(3) Notice under subsection (2) must be accompanied by a written statement of the Scottish 
Ministers’ reasons for proposing to refuse to enter the person in the register. 5 

(4) The Scottish Ministers must enter the person in the register if, having considered the 
application and taken account of any representations made by virtue of subsection (2), 
they are satisfied— 

(a) where the person has not previously been registered, that the person is a fit and 
proper person to be a property factor, 10 

(b) where the person is, or has previously been, registered, that— 

(i) the person is a fit and proper person to be a property factor, 

(ia) the person has demonstrated compliance with section 12A(3), 

(ii) the person has, while registered, demonstrated compliance with the 
property factor code of conduct, and 15 

(iii) the person has demonstrated compliance with a property factor 
enforcement order made against the person by a homeowner housing 
committee. 

(5) Otherwise, the Scottish Ministers must refuse to enter the person in the register. 

(6) An entry under subsection (4) must include the information specified in the application 20 
by virtue of paragraphs (a) to (f) of section 3(2). 

(7) Subject to section 8, where the Scottish Ministers make an entry under subsection (4), 
they must remove the entry from the register— 

(a) on the expiry of the period of 3 years beginning with the day on which the entry is 
made, or 25 

(b) where the person to whom the entry relates— 

(i) has made a further application for entry in the register under section 3(1), 
and 

(ii) that application has not been determined on the expiry of the period 
mentioned in paragraph (a), 30 

on the determination of that further application. 

(8) For the purposes of–– 

(a) subsection (7)(b), an application is determined only when— 

(i) the period within which any appeal under section 11(2) in relation to the 
application may be made expires (without such an appeal being made), or 35 

(ii) any such appeal is concluded,  

(b) paragraph (a)(ii), an appeal is concluded only when— 

(i) the period within which an appeal under section 11(9) may be made has 
expired without such an appeal being made, or 

(ii) any such appeal has been concluded. 40 
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5 Section 4: considerations 

(1) In deciding for the purposes of section 4(4)(a) or (b)(i) whether a person is a fit and 
proper person to be a property factor, the Scottish Ministers are to have regard (among 
other things) to any material falling within subsections (2) to (3A).  

(2) Material falls within this subsection if it shows that any person who is (or is to be) 5 
directly concerned with the control or governance of the property factor, has–– 

(a) been convicted of any offence involving–– 

(i) fraud or other dishonesty,  

(ii) violence, or  

(iii) drugs,  10 

(b) practised unlawful discrimination on the grounds of any of the protected 
characteristics in Part 2 of the Equality Act 2010 (c.15), or  

(c) contravened any provision of the law relating to tenements, property or debt. 

(3) Material falls within this subsection if it shows the extent to which any other property 
factor with which the person (or any other person who is, or is to be, directly concerned 15 
with the control or governance of the property factor) is or has previously been involved 
demonstrates or demonstrated compliance with— 

(a) the property factor code of conduct, and 

(b) any property factor enforcement order made against that other property factor by a 
homeowner housing committee. 20 

(3A) Where the person is, or has previously been, registered, material falls within this 
subsection if it shows that the person has failed to pay any charges imposed by virtue of 
section 24A. 

 
6 Notification of registration, refusal to register or removal  

Where the Scottish Ministers— 25 

(a) enter a person in the register under section 4(4),  

(b) refuse to enter a person in the register under section 4(5), or  

(c) remove an entry under section 4(7), 

they must, as soon as practicable after doing so, give notice to the responsible person of 
that fact and, in a case mentioned in paragraph (a) or (c), the date of entry or, as the case 30 
may be, removal. 

 
7 Duty of responsible person to provide information 

(1) This section applies where a property factor is registered.  

(2) Where in consequence of a change in circumstances any information provided by the 
property factor to the Scottish Ministers by virtue of section 3(2)(a) to (d) or, as the case 35 
may be, this subsection, becomes inaccurate, the responsible person must, as soon as 
practicable after the inaccuracy arises, give notice to the Scottish Ministers of the 
change that has occurred.  

(2A) The property factor must, no later than three months after the end of each financial year, 
give notice to the Scottish Ministers— 40 
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(a) of any dwelling houses, flats or land in relation to which the property factor has 

acted as property factor during that financial year, or 

(b) if there has been no change in that information since— 

(i) the date of the last notice given under this subsection, or  

(ii) if the person became registered as a property factor during the financial 5 
year, the date on which the person provided the information referred to in 
section 3(2)(e), 

 that there has been no change in that information. 

(3) Subject to subsection (4), any notice given under subsection (2) or (2A) must be 
accompanied by such fee as the Scottish Ministers may determine.  10 

(4) Subject to section 3(5), the Scottish Ministers may by regulations prescribe for the 
purposes of subsection (3)–– 

(a) fees,  

(b) how fees are to be arrived at,  

(c) cases in which no fee is payable.  15 

(5) A person who, without reasonable excuse, fails to comply with subsection (2) or (2A) is 
guilty of an offence.  

(5A) A person who, in a notice under subsection (2) or (2A), provides information which the 
person knows is false in a material particular, is guilty of an offence. 

(6) A person guilty of an offence under subsection (5) or (5A) is liable on summary 20 
conviction to a fine not exceeding level 3 on the standard scale. 

 
Removal from register etc. 

8 Removal from register  

(1) Subject to subsections (4) and (6), the Scottish Ministers may remove a property factor 
from the register if subsection (2) or (3) applies. 25 

(2) This subsection applies where a property factor is registered by virtue of section 4(4)(a) 
and the Scottish Ministers consider that— 

(a) the property factor is no longer a fit and proper person to be registered as a 
property factor,  

(aa) the property factor has failed to comply with section 12A(3), or 30 

(b) the property factor has failed to demonstrate compliance with— 

(i) the property factor code of conduct, or 

(ii) any property factor enforcement order made against the property factor by 
a homeowner housing committee. 

(3) This subsection applies where a property factor is registered by virtue of section 4(4)(b) 35 
and the Scottish Ministers consider that one or more of the conditions specified in sub-
paragraphs (i) to (iii) of that section is no longer met. 

(4) Before removing a property factor from the register under subsection (1) the Scottish 
Ministers must–– 
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(a) give notice to the responsible person that removal under that subsection is under 
consideration, and 

(b) allow the property factor an opportunity to make representations to them. 

(5) Notice under subsection (4) must be accompanied by a written statement of the Scottish 
Ministers’ reasons for proposing to remove the property factor from the register under 5 
subsection (1). 

(6) The Scottish Ministers must not remove the property factor from the register under 
subsection (1) unless they are satisfied, after taking account of any representations made 
to them under subsection (4)(b), that subsection (2) or (3) applies. 

(7) Where the Scottish Ministers decide to remove a property factor from the register under 10 
subsection (1), they must, as soon as practicable after doing so, give notice of that fact 
(and the date of removal, which must be a date no less than 21 days after the date notice 
is given under this subsection) to the responsible person and give public notice of the 
date of removal. 

 
9 Effect of refusal to enter in register or removal from register 15 

(1) Subsection (2) applies where the Scottish Ministers— 

(a) refuse under section 4(5) an application for entry in the register by a person who is 
operating as a property factor on the day on which section 3 comes into force, 

(b) remove a property factor from the register under section 4(7), or 

(c) remove a property factor from the register under section 8(1). 20 

(2) After the relevant date–– 

(aa) no costs incurred by the property factor in respect of work instructed after the 
relevant date are recoverable,  

(ab) no charge imposed by the property factor which relates to a period after the 
relevant date is recoverable, 25 

(b) homeowners may appoint new property factors (or decide to manage their 
properties without appointing a property factor) in accordance with the procedures 
made in relation to such decisions in their title deeds or, as the case may be, the 
Tenement Management Scheme, 

(c) the property factor may not lodge a notice of potential liability for costs under 30 
section 13(1) of the Tenements (Scotland) Act 2004 (asp 11) in respect of work 
instructed after the relevant date. 

(3) The Scottish Ministers must, as soon as practicable after the relevant date, give public 
notice of— 

(a) the refusal or removal mentioned in subsection (1)(a), (b) or, as the case may be, 35 
(c), 

(b) the relevant date, and 

(c) the effect of subsection (2). 
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10 Section 9: interpretation etc. 

(1) For the purposes of section 9(1)(b), a property factor is not removed from the register 
where the entry removed under section 4(7) is replaced, before or at the time of the 
removal, by another entry made by virtue of a further application for entry in the register 
under section 3(1) by the person to whom the entry removed under section 4(7) relates. 5 

(2) In section 9, “relevant date” means— 

(a) in relation to a case mentioned in section 9(1)(a) or (c), the day after the day on 
which–– 

(i) the period within which any appeal under section 11(2) may be made 
expires (without such an appeal being made), or 10 

(ii) any such appeal is concluded (without the Scottish Ministers being required 
to enter the applicant in the register), 

(b) in relation to a case mentioned in section 9(1)(b), the day after the day on which 
the entry in the register is removed under section 4(7). 

(3) For the purposes of subsection (2), an appeal is concluded only when— 15 

(a) the period within which an appeal under section 11(9) may be made has expired 
without such an appeal being made, or 

(b) any such appeal has been concluded. 

(4) In section 9(2)(b), “Tenement Management Scheme” has the meaning given by section 
29(1) of the Tenements (Scotland) Act 2004. 20 

(5) In this Act, “homeowner” means—  

(a) an owner of land used to any extent for residential purposes the common parts of 
which are managed by a property factor, or 

(b) an owner of residential property adjoining or neighbouring land which is— 

(i) managed or maintained by a property factor, and 25 

(ii) available for use by the owner.  

 
Appeals 

11 Appeal against refusal to register or removal from register  

(1) This section applies where the Scottish Ministers–– 

(a) refuse to enter a person in the register under section 4(5), or 30 

(b) remove a property factor from the register under section 8(1). 

(2) A person mentioned in subsection (1)(a) or (b) (“the applicant”) may, not later than 21 
days after the day on which the responsible person receives notice under section 6 or 
8(7), appeal to the sheriff against the refusal or, as the case may be, removal. 

(3) After giving the parties an opportunity to be heard, the court may, if it considers that it is 35 
reasonable to do so having regard to the factors mentioned in subsection (4), require the 
Scottish Ministers to enter the applicant in the register. 

(4) The factors are— 

(a) in a case where the applicant has not previously been registered, that the applicant 
is a fit and proper person to be a property factor, 40 
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(b) in any other case, the conditions mentioned in section 4(4)(b). 

(5) Section 5 applies for the purposes of this section as it applies for the purposes of section 
4, but with the references to the Scottish Ministers being read as references to the court. 

(6) The court is to give reasons for its decision under subsection (3) in writing. 

(7) An entry made by virtue of subsection (3) is to be treated as if— 5 

(a) in a case where the applicant has not previously been registered, it is an entry 
made by virtue of section 4(4)(a), 

(b) in any other case, it is an entry made by virtue of section 4(4)(b).  

(8) An appeal under subsection (2) is to be made by summary application to the sheriff. 

(9) An appeal on a point of law only against the decision of a sheriff on an application 10 
under subsection (2) may be made to the sheriff principal. 

(10) An appeal under subsection (9) must be made not later than 21 days after the day on 
which the decision appealed against is made.  

(11) The decision of the sheriff principal on an appeal under subsection (9) is final. 

 
Enforcement 15 

12 Offence of operating as a property factor without registration  

(1) Except where subsection (2) or (3) applies, a person who operates as a property factor 
while unregistered is guilty of an offence. 

(2) This subsection applies where–– 

(a) a person who is operating as a property factor on the day on which section 3 20 
comes into force has made an application for entry in the register, and 

(b) the application has not yet been determined by the Scottish Ministers under 
section 4.  

(3) This subsection applies where a property factor has been removed from the register 
under section 8(1) but only until— 25 

(a) the period within which any appeal under section 11(2) in relation to the removal 
may be made expires (without such an appeal being made), or 

(b) any such appeal is concluded.  

(4) It is a defence for a person charged with an offence under subsection (1) to show that 
there was a reasonable excuse for acting in the way charged. 30 

(5) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 5 on the standard scale, or to imprisonment for a term not 
exceeding six months or to both. 

(5A) Where— 

(a) an offence under subsection (1) has been committed by a body corporate or a 35 
Scottish partnership or other unincorporated association, and 

(b) it is proved that the offence was committed with the consent or connivance of, or 
was attributable to any neglect on the part of— 

(i) a relevant individual, or 
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(ii) an individual purporting to act in the capacity of a relevant individual, 

that individual, as well as the body corporate, Scottish partnership or other 
unincorporated association, is guilty of the offence and is liable to be proceeded against 
and punished accordingly. 

(5B) In subsection (5A), “relevant individual” means— 5 

(a) in relation to a body corporate— 

(i) a director, manager, secretary or other similar officer of the body, 

(ii) where the affairs of the body are managed by its members, a member, 

(b) in relation to a Scottish partnership, a partner, 

(c) in relation to an unincorporated association other than a Scottish partnership, a 10 
person who is concerned in the management or control of the association. 

(6) For the purposes of–– 

(a) subsection (2)(b), an application is determined only when— 

(i) the period within which any appeal under section 11(2) in relation to the 
application may be made expires (without such an appeal being made), or 15 

(ii) any such appeal is concluded,  

(b) subsection (3)(b) and paragraph (a)(ii) of this subsection, an appeal is concluded 
only when— 

(i) the period within which an appeal under section 11(9) may be made has 
expired without such an appeal being made, or 20 

(ii) any such appeal has been concluded. 

 
Property factor registered numbers 

12A Property factor registered numbers 

(1) The Scottish Ministers must allocate a number to each registered property factor (the 
“property factor registered number”). 25 

(2) The property factor registered number may be in such form, consisting of one or more 
sequences of letters or numbers, as the Scottish Ministers may determine. 

(3) A registered property factor must take all reasonable steps to ensure that the property 
factor registered number is included in— 

(a) any document sent to a homeowner, 30 

(b) any other document or communication of such type as the Scottish Ministers may 
by order specify. 

(4) Any person other than a registered property factor who, without reasonable excuse, uses 
a number purporting to be a property factor registered number in any document or 
communication commits an offence. 35 

(5) Subsection (4) does not apply to a person who has been removed from the register under 
section 8(1) until— 

(a) the period within which any appeal under section 11(2) in relation to the removal 
may be made expires (without such an appeal being made), or 

(b) any such appeal is concluded.  40 
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(6) A person guilty of an offence under subsection (4) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

(7) For the purposes of subsection (5)(b), an appeal is concluded only when–– 

(a) the period within which an appeal under section 11(9) may be made has expired 
without such an appeal being made, or 5 

(b) any such appeal has been concluded. 

 
Code of conduct 

13 Code of conduct  

(1) The Scottish Ministers must from time to time prepare a code of conduct setting out 
minimum standards of practice for registered property factors (a “property factor code of 10 
conduct”).  

(2) After preparing a property factor code of conduct, the Scottish Ministers–– 

(a) must— 

(i) publish a draft of the code, 

(ii) consult with such bodies as they consider appropriate and also with the 15 
general public about the draft, and 

(iii) consider any representations about the draft made to them as a result of 
such consultation, and 

(b) may amend the draft accordingly.  

(3) After complying with subsection (2), the Scottish Ministers must, in the following 20 
order— 

(a) lay the property factor code of conduct before the Scottish Parliament, 

(b) publish the code, and 

(c) bring the code into force on such day as they may by order appoint. 

(3A) An order under subsection (3)(c) is not to be made unless a draft of the statutory 25 
instrument containing the order has been laid before, and approved by resolution of, the 
Scottish Parliament. 

(4) A registered property factor must ensure compliance with the property factor code of 
conduct for the time being in force. 

 
General 30 

14 Service of notices etc. 

(1) Any notice to be given to a responsible person under this Part may be–– 

(a) sent by post, by the recorded delivery service, to, or 

(b) given by personal service by a sheriff officer at, 

the address specified in the property factor’s application for entry in the register by 35 
virtue of section 3(2)(a). 

(2) A notice sent as mentioned in subsection (1)(a) is, unless the contrary is proved, to be 
treated as having been received on the next working day after the day on which it is sent. 
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(3) Public notice under this Part is given by–– 

(a) publishing a notice in one or more newspapers circulating in the locality where the 
property factor operates, and 

(b) sending a copy of that notice by post, by the recorded delivery service, to each 
local authority in whose area the property factor operates. 5 

PART 2 

DISPUTE RESOLUTION  

Exercise of functions under this Part 

15 Naming of panel and re-naming of committees  

(1) The panel constituted under Schedule 4 to the Rent (Scotland) Act 1984 (c.58), the 10 
president of the panel and committees constituted in accordance with that Schedule 
have, in addition to the functions mentioned in section 21(3) of the Housing (Scotland) 
Act 2006 (asp 1), the functions conferred on them by this Act. 

(2) When exercising the functions conferred on them by this Act, that panel and those 
committees are to be known as, respectively, the homeowner housing panel and 15 
homeowner housing committees. 

(3) It is for the president to monitor the exercise by those committees of the functions 
conferred on them by this Act.  

(4) Those committees must comply with any direction, and have regard to any guidance, 
given by the president in connection with the exercise of those functions.  20 

(5) But the president may not give any such direction in relation to a particular case.  

(6) Directions or guidance given under subsection (4) may be varied or revoked at any time.  

(7) The president’s functions under this Act may, where the president is absent or 
incapacitated, be exercised by the vice-president of the panel.  

 
Application and referral 25 

16 Application to homeowner housing panel  

(1) A homeowner may apply to the homeowner housing panel for determination of whether 
a property factor has failed— 

(aa) to carry out the property factor’s duties, 

(b) to ensure compliance with the property factor code of conduct as required by 30 
section 13(4) (the “section 13 duty”). 

(2) An application under subsection (1) must set out the homeowner’s reasons for 
considering that the property factor has failed to carry out the property factor’s duties or, 
as the case may be, to comply with the section 13 duty.  

(3) No such application may be made unless–– 35 

(a) the homeowner has notified the property factor in writing as to why the 
homeowner considers that the property factor has failed to carry out the property 
factor’s duties or, as the case may be, to comply with the section 13 duty, and 

(b) the property factor has refused to resolve, or unreasonably delayed in attempting 
to resolve, the homeowner’s concern. 40 
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(4) References in this Act to a failure to carry out a property factor’s duties include 
references to a failure to carry them out to a reasonable standard. 

(5) In this Act, “property factor’s duties” means, in relation to a homeowner— 

(a) duties in relation to the management of the common parts of land owned by the 
homeowner, or 5 

(b) duties in relation to the management or maintenance of land— 

(i) adjoining or neighbouring residential property owned by the homeowner, 
and 

(ii) available for use by the homeowner. 

 
17 Referral to homeowner housing committee  10 

(1) The president of the homeowner housing panel must decide whether to–– 

(a) refer an application under section 16(1) to a homeowner housing committee, or  

(b) reject the application.  

(2) The president may reject an application only if the president considers–– 

(a) that it is vexatious or frivolous, 15 

(b) that the homeowner has not afforded the property factor a reasonable opportunity 
to resolve the dispute, 

(c) where the homeowner has previously made an identical or substantially similar 
application in relation to the same property, that a reasonable period of time has 
not elapsed between the applications, or  20 

(d) that the dispute to which the application relates has been resolved.  

(3) The president must make a decision under subsection (1)–– 

(a) within 14 days of the panel’s receipt of the application concerned, or  

(b) where the president considers–– 

(i) that the decision cannot be made without further information, or  25 

(ii) that there is a reasonable prospect of the dispute being resolved by the 
parties,  

by such later date as the president considers reasonable. 

(4) The president must, as soon as practicable after rejecting an application, give notice of 
the rejection–– 30 

(a) to the homeowner, and  

(b) where the president is aware of the name and address of a person who acts for the 
homeowner in relation to the application, to that person.  

(5) Such a notice must–– 

(a) set out the reasons for the rejection, and  35 

(b) explain the procedure for appealing against it.  
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Property factor enforcement orders 

18 Determination by homeowner housing committee  

(1) The homeowner housing committee to which a homeowner’s application under section 
16(1) is referred must decide— 

(a) whether the property factor has failed to carry out the property factor’s duties or, 5 
as the case may be, to comply with the section 13 duty, and 

(b) if so, whether to make a property factor enforcement order. 

(2) In any case where the committee proposes to make a property factor enforcement order, 
they must before doing so–– 

(a) give notice of the proposal to the property factor, and 10 

(b) allow the parties an opportunity to make representations to them. 

(4) If the committee are satisfied, after taking account of any representations made under 
subsection (2)(b), that the property factor has failed to carry out the property factor’s 
duties or, as the case may be, to comply with the section 13 duty, the committee must 
make a property factor enforcement order. 15 

(5) Subject to section 21, no matter adjudicated on by the homeowner housing committee 
may be adjudicated on by another court or tribunal. 

 
19 Property factor enforcement orders 

(1) A property factor enforcement order is an order requiring the property factor to–– 

(a) execute such action as the homeowner housing committee considers necessary, 20 

(b) where appropriate, make such payment to the homeowner as the committee 
considers reasonable. 

(2) A property factor enforcement order must specify the period within which any action 
required must be executed or any payment required must be made. 

(3) A property factor enforcement order may specify particular steps which the property 25 
factor must take.  

 
20 Variation and revocation of property factor enforcement orders  

(1) The homeowner housing committee which made a property factor enforcement order 
may, at any time–– 

(a) vary the order in such manner as they consider reasonable, or  30 

(b) where they consider that the action required by the order is no longer necessary, 
revoke it.  

(2) Where subsection (3) applies, the committee must vary the property factor enforcement 
order–– 

(a) so as to extend, or further extend, the period within which any action required by 35 
the order must be executed, and  

(b) in such other manner as they think fit.  

(3) This subsection applies where–– 
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(a) the committee consider, on the submission of the property factor or otherwise, that 
any action required by a property factor enforcement order has not been, or will 
not be, executed during the period within which the order requires the work to be 
executed, and  

(b) the committee–– 5 

(i) consider that satisfactory progress has been made in executing the action 
required, or  

(ii) have received a written undertaking from the property factor stating that the 
action required will be executed by a later date which the committee 
consider satisfactory.  10 

(4) References in this Act to a property factor enforcement order or to action required by 
such an order are, where the order has been varied under this section, to be treated as 
references to the order as so varied or, as the case may be, to action required by the 
order as so varied.  

 
Appeals 15 

21 Appeals 

(1) An appeal on a point of law only may be made by summary application to the sheriff 
against a decision of the president of the homeowner housing panel or a homeowner 
housing committee. 

(2) An appeal under subsection (1) must be made within the period of 21 days beginning 20 
with the day on which the decision appealed against is made. 

(3) The decision of the sheriff under this section is final. 

 
Effect of failure to comply with property factor enforcement order 

22 Effect of failure to comply with property factor enforcement order  

(1) It is for the homeowner housing committee to decide whether a property factor has 25 
failed to comply with a property factor enforcement order made by the committee.  

(2) Where the committee decide that a property factor has failed to comply with the 
property factor enforcement order, the committee must serve notice of the failure on the 
Scottish Ministers.  

(3) The committee may not decide that a property factor has failed to comply with a 30 
property factor enforcement order–– 

(a) unless the period within which the order requires any work to be executed has 
ended, or  

(b) if the committee are satisfied, on the submission of the property factor or 
otherwise–– 35 

(i) that the property factor is unable to comply with the order because of a lack 
of necessary rights (of access or otherwise) despite having taken reasonable 
steps for the purposes of acquiring those rights, or  

(ii) that any action required by the order is likely to endanger any person.  
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(4) Where the committee are prevented by reason only of subsection (3)(b) from deciding 

that a property factor has failed to comply with a property factor enforcement order, the 
committee must serve notice on the Scottish Ministers stating that they consider the 
property factor to be unable to comply with the property factor enforcement order.  

 
23 Property factor enforcement order: offences  5 

(1) A person who, without reasonable excuse, fails to comply with a property factor 
enforcement order commits an offence.  

(2) For the purposes of subsection (1), a person has reasonable excuse for failing to comply 
with a property factor enforcement order if–– 

(a) the person is unable to comply with the order because of a lack of necessary rights 10 
(of access or otherwise) despite having taken reasonable steps for the purposes of 
acquiring those rights, or  

(b) any action required by the order is likely to endanger any person.  

(3) Subsection (2) does not affect the generality of the defence of reasonable excuse.  

(4) A person cannot be guilty of an offence under subsection (1) unless the homeowner 15 
housing committee which made the property factor enforcement order in question have 
decided under section 22(1) that the property factor has failed to comply with it (but 
such a decision does not establish a presumption that the person has committed an 
offence under subsection (1)).   

(5) A person who is guilty of an offence under subsection (1) is liable on summary 20 
conviction to a fine not exceeding level 3 on the standard scale.  

 
General 

24 Power to make further provision about applications etc. 

The Scottish Ministers may by regulations make further provision about the procedure 
for making applications under section 16 and the making of decisions in relation to such 25 
applications. 

 
24A Recovery of costs from property factors in relation to certain applications and 

orders 

(1) The Scottish Ministers may by regulations make provision about the recovery of 
relevant costs from property factors where— 30 

(a) the president of the homeowner housing panel refers an application to a 
homeowner housing committee under section 17(1)(a), 

(b) a homeowner housing committee makes a property factor enforcement order 
against a factor. 

(2) In this section, “relevant costs” means costs incurred by— 35 

(a) the homeowner housing panel, 

(b) the president of the panel, 

(c) homeowner housing committees, 

in relation to the exercise of functions conferred by sections 15 to 24 of this Act. 
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(3) Regulations under subsection (1) may in particular— 

(a) provide for charges to be imposed on property factors, 

(b) provide for charges to be imposed in either or both of the circumstances referred 
to in subsection (1), 

(c) provide for different charges to be imposed in different cases or different classes 5 
of case, 

(d) confer functions (including functions relating to the imposition and determination 
of charges) on— 

(i) the homeowner housing panel, 

(ii) the president of the panel, 10 

(iii) homeowner housing committees, 

(e) make provision about how charges may be recovered. 

(4) The Scottish Ministers must, in exercising their functions under subsection (1), secure 
that the income from any charges imposed by virtue of the regulations does not exceed 
the relevant costs. 15 

(5) Regulations under subsection (1) may modify any enactment (including this Act). 

(6) Regulations under subsection (1) are not to be made unless a draft of the statutory 
instrument containing the regulations has been laid before, and approved by resolution 
of, the Scottish Parliament. 

 
25 Annual report  20 

(1) The president of the homeowner housing panel must, in respect of each reporting year, 
prepare a report on the exercise of functions by the president and by homeowner 
housing committees during that year.  

(2) The president must submit each such report to the Scottish Ministers as soon as 
practicable after the end of the reporting year to which it relates.  25 

(3) The Scottish Ministers must lay before the Scottish Parliament a copy of each such 
report submitted to them.  

(4) A reporting year for the purposes of this section is–– 

(a) the period beginning with the day on which this section comes into force and 
ending with 31 December next following that date, and  30 

each successive calendar year.  

 

PART 3 

MISCELLANEOUS AND GENERAL  

26 Delegation of functions 

(1) The Scottish Ministers may by order provide that any of their functions under this Act 35 
are to be performed on their behalf by such other person as may be specified in the 
order. 
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(1A) An order under subsection (1) is not to be made unless a draft of the statutory instrument 

containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament. 

(2) Subsection (1) does not apply in relation to Scottish Ministers’ functions under that 
subsection and sections 2(1B), 3(2)(f), (3)(b), (4) and (5), 7(3) and (4), 12A(3), 13(3)(a) 5 
and (c), 24, 24A(1), 25(3), 26A(1) and 29(2). 

 
26A Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplementary, 
consequential, transitional, transitory or saving provision as they consider appropriate 
for the purposes of, in consequence of, or for giving full effect to, any provision of this 10 
Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

(3) An order under subsection (1) is not to be made unless a draft of the statutory instrument 
containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament. 15 

 
27 Orders and regulations  

(1) Any power of the Scottish Ministers under this Act to make an order or regulations is 
exercisable by statutory instrument.  

(2) Any such power includes power to make–– 

(a) different provision for different cases or different classes of case, and  20 

(b) such incidental, supplementary, consequential, transitional, transitory or saving 
provision as the Scottish Ministers think necessary or expedient.  

(3) A statutory instrument containing an order or regulations made under this Act (except an 
order under section 2(1B), 13(3)(c), 26(1), 26A(1) or 29(2) or regulations under section 
24A(1)) is subject to annulment in pursuance of a resolution of the Scottish Parliament. 25 

 
28 Interpretation  

In this Act— 

“applicant” has the meaning given by section 11(2), 

 “homeowner” has the meaning given by section 10(5), 

“local authority” has the meaning given by section 2(2), 30 

“relevant date” has the meaning given by section 10(2), 

“property factor” has the meaning given by section 2(1), 

“property factor code of conduct” has the meaning given by section 13(1), 

“property factor enforcement order” has the meaning given by section 19(1), 

“property factor’s duties” has the meaning given by section 16(5), 35 

“register” (and “registered” and “unregistered”) has the meaning given by section 
1, 

 “section 13 duty” has the meaning given by section 13(4), 
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“Tenement Management Scheme” has the meaning given by section 10(4). 

 
28A Crown application 

(1) No contravention by the Crown of any provision of this Act makes the Crown criminally 
liable. 

(2) However, the Court of Session may, on the application of the Scottish Ministers, declare 5 
unlawful any act or omission of the Crown which constitutes such a contravention. 

 
29 Short title and commencement  

(1) This Act may be cited as the Property Factors (Scotland) Act 2011.  

(2) This Act (except this Part) comes into force on 1 October 2012 or such earlier date as 
the Scottish Ministers may by order appoint. 10 

(2A) This Part comes into force at the beginning of the day after the day on which the Bill for 
this Act receives Royal Assent. 

(3) An order under subsection (2) may appoint different days for different purposes. 

427



SP Bill 51B Session 3 (2011)

Property Factors (Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to establish a register of property factors and require 
property factors to be registered; to make provision in relation to the resolution of disputes 
between homeowners and property factors; and for connected purposes.

Introduced by: Patricia Ferguson
On: 1 June 2010
Bill type: Member’s Bill

428


	Contents
	Foreword 
	Introduction of the Bill 
	Bill (As Introduced) (SP Bill 51) 
	Explanatory Notes (and other accompanying documents) (SP Bill 51-EN) 
	Policy Memorandum (SP Bill 51-PM) 

	Stage 1 
	Stage 1 Report, Local Government and Communities Committee 
	Annexe A: Extracts from the Minutes 
	Annexe B: Correspondence from the Finance Committee 
	Annexe C: Subordinate Legislation Committee Report 

	Official Reports, Local Government and Communities Committee 
	Written evidence received by the Local Government and Communities Committee 
	Supplementary evidence received by the Local Government and Communities Committee  
	Correspondence from the Local Government and Regeneration Committee to Patricia Ferguson MSP, 6 October 2010 
	Supplementary submission from Patricia Ferguson MSP, 18 October 2010 
	Extract from the Minutes of the Parliament, 8 December 2010 
	Official Reports, Meeting of the Parliament, 8 December 2010 

	Stage 2  
	1st Marshalled List of Amendments for Stage 2 (SP Bill 51-ML1) 
	1st Groupings of Amendments for Stage 2 (SP Bill 51-G1) 
	Extract from the Minutes, Local Government and Communities Committee, 19 January 2011 
	Official Report, Local Government and Communities Committee, 19 January 2011 
	2nd Marshalled List of Amendments for Stage 2 (SP Bill 51-ML2) 
	2nd Groupings of Amendments for Stage 2 (SP Bill 51-G2) 
	Extract from the Minutes, Local Government and Communities Committee, 26 January 2011 
	Official Report, Local Government and Communities Committee, 26 January 2011   
	Bill (As Amended at Stage 2) (SP Bill 51A) 
	Revised Explanatory Notes and revised Financial Memorandum (SP Bill 51A-EN) 

	After Stage 2 
	Subordinate Legislation Committee report on the Bill as amended at Stage 2

	Stage 3 
	Marshalled List of Amendments for Stage 3 (SP Bill 51A-ML) 
	Groupings of Amendments for Stage 3 (SP Bill 51A-G) 
	Extract from the Minutes of the Parliament, 3 March 2011 
	Official Report, Meeting of the Parliament, 3 March 2011 
	Bill (As Passed) (SP Bill 51B) 




